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Adjuster psychology. When is a question not a question? If it 
is the question of an efficient insurance adjuster, it is more a form of 
instruction than a request for information. A well-phrased question 
to an aggrieved policyholder can serve both to apprise him of his 
obligations and to dispel his hostile prepossessions. A series of well- 
phrased questions, in the proper tone of voice, should bring the dis- 
cussion down to the money matters that are the crux of the business 
at hand. 


Beginning at page 759, L. C. Sandberg, staff adjuster for the Great 
American Insurance Company, depicts the efficient adjuster in action, 
a disarming liaison man with a socratic method—never an agent of 
the adversary. 


Lord Mansfield. William Murray Mansfield was born in Scotland, 
free from the influence of English nationalism. The jurisdictional 
needs of the merchant class were international in character, and when 
the Scot mounted the King’s Bench as chief justice, he was prepared 
to try the merchants’ suits without constraint from the agrarian 
traditions of English law. Working almost entirely without prece- 
dent, Lord Mansfield evolved a thorough system of insurance law in 
the span of 32 years (1756-1788). His history, with examples of his 
opinions, is recounted by Arthur C. Schreiber, an attorney practicing 
in Blue Island, Illinois, in the article beginning at page 766. 


Infant liability. It surprises no one that defendants have been 
held liable for battery, trespass, conversion, defamation, seduction, 
ejectment, embezzlement and negligence, but when those defendants 
are children (as they have been in each of the impertinences named) 
the judgments for the plaintiff deserve special attention. This they 
receive from Richard A. Franzke in the article at page 771. 


No matter how devoid of the intention to injure, pranks, such as 
removing a chair when someone is about to sit down in it or throwing 
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an eraser across a crowded classroom, can cause serious physical harm. 
For legal purposes it is presumed that the injurious contact was 
intended when it was clearly foreseeable, although this condition is 
not required in theory. 


The paper was originally written as a doctoral thesis for the 
Willamette University College of Law in Salem, Oregon. 


Voluntary health insurance. That the United States has the 
highest quality of medical care in the world is a tribute to the medical 
profession. That this care is available to so many is a tribute to the 
insurance industry. That it has become prohibitively expensive to a 
great number of persons who often need it more as they can afford 
it less is a challenge to both—-with the government a very interested 
third party. 


In a series of articles beginning at page 782 three points of view 
are presented to achieve a purchase on the problem of how best to 
provide protection against hospital and medical expenses and extend 
it to those who need it most. 


Donald D. Cody, second vice president and group actuary for the 
the New York Life Insurance Company, speaks for the insurance 
industry; Artemas C. Leslie, legal consultant for the Blue Cross 
Commission and the National Association of Blue Shield Plans, 
explains the service benefit principle; and Robert S. Lane, manager 
of employee benefits at Socony Mobil Oil Company, presents the 
employer’s role in health insurance. 


The authors delivered the articles you read here at the annual 
meeting of the American Bar Association this summer in Washington, D. C. 


Court congestion. The increase in personal injury litigations 
throughout the United States in recent years has created intolerable 
delays, in some cases up to four years, before the law suits filed can be 
brought to trial. One effort to relieve court congestion, adopted in 
Illinois, entails the separation of the issues of liability and damages 
for trial in the hope that proved liability will encourage settlement by 
the defendant while unproved liability will dispose of the case. 


In the article beginning at page 798 the author, Albert E. Brault, 
takes issue with the Illinois remedy, principally on the ground that the 
trial of facts should proceed from the perspective of a single context, 
even though multiple issues are involved in that context. Serializing 
the trial invites a mechanical application of the law which is directly 
at variance with the theory of jury trial. Secondarily, the author 
believes that the separation of issues does not in fact expedite the 
judicial process but, on the contrary, aggravates the existing con- 
gestion and adds to the expenses of both parties. Mr. Brault has 
been an attorney in the District of Columbia for 30 years, and he 
endorses that jurisdiction’s practice of modernizing court administra- 
tions and taking on new personnel as needed. 


In This Issue Jas 








Persons and Events 


President Dwight D. Eisenhower has been chosen as the 1960 
recipient of the Tax Foundation’s Annual Award for Distinguished 
Public Service. Previous selections include former President Herbert 
Hoover and Senators Harry F. Byrd, the late Robert A. Taft and 
John L. McClellan. 

The Law-Medicine Center of Western Reserve University has 
scheduled an institute on “The Skin: A Law-Medicine Problem,” 
Friday and Saturday, February 17-18, 1961. The program should 
prove of interest to lawyers, doctors, workmen’s compensation admin- 
istrators, industrial relations personnel and labor union officials. The 
tuition fee is $25, and housing accommodations are available. For 
details contact Oliver Schroeder, Jr., The Law-Medicine Center, West 
ern Reserve University, Cleveland 6, Ohio. 

The National Association of Surety Bond Producers will hold its 
nineteenth annual meeting at the St. Francis Hotel in San Francisco, 
April 9-13, 1961. The president of the association is C. H. Ritter, 
Denver, Colorado; the secretary is Bruce T. Wallace of New York 
City; and the general counsel is Edward H. Cushman, Philadelphia, 
Pennsylvania. 


William F. Steinmetz has been named chairman of National Fire 
Protection Association Committee on Rural Fire Protection. His 
appointment was announced by Percy Bugbee, general manager of that 
organization, and was reported by the National Association of Mutual 
Insurance Companies of which Mr. Steinmetz is the assistant secretary. 


William P. Worthington, president of the Home Life Insurance 
Company, New York City, was elected president of the Life Insurance 
Association of America at its fifty-fourth annual meeting in New York. 
Mr. Worthington succeeds Deane C. Davis, president of the National 
Life Insurance Company, Montpelier, Vermont. Long active in life 
insurance affairs, the new president is also a director of the Institute 
of Life Insurance, the Life Insurance Association of America, the Life 
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Underwriters Training Council and the Insurance Society of New 
York. He is a member of the advisory committee of the board of 
directors, Chemical Bank New York Trust Company; a director and 
trust committee member of The Summit Trust Company, Summit, 
New Jersey; and chairman of the insurance committee of the New 
York Chamber of Commerce. New directors elected at the meeting 
were Raymond H. Belknap, president, United States Life Insurance 
Company, New York City; Deane C. Davis, retiring president; M. R. 
Dobson, president, Ohio National Life Insurance Company, Cincin 
nati; John S. Pillsbury, president, Northwestern National Life Insur- 
ance Company, Minneapolis; Charles J. Zimmerman, president, 
Connecticut Mutual Life Insurance Company, Hartford. 


Walter O. Menge, president of the Lincoln National Life Insur 
ance Company, Fort Wayne, Indiana, was elected chairman of the 
board of the Institute of Life Insurance at its twenty-second annual 
meeting in New York City this month. Mr. Menge succeeds Clarence 
J. Myers, president of the New York Life Insurance Company, as 
chairman of the institute, the public relations and information 
organization of the life insurance industry whose members constitute 
95 per cent of the business. Newly elected staff officers of the institute 
were Robert G. Taylor, vice president in charge of the Washington 
office; R. Wilfred Kelsey, secretary; Robert M. Mory, assistant vice 
president. Holgar J. Johnson was re-elected president of the institute ; 
Blake T. Newton, Jr., was re-elected executive vice president; 
Donald F. Barnes, vice president ; Margaret E. Gallagher, treasurer ; 
and George G. Hill, assistant treasurer. 


Health Insurance Council 


The Health Insurance Council’s Fourteenth Annual Survey on 
“The Extent of Voluntary Health Insurance Coverage in the United 
States” reports that 43,169,000 wage earners were covered by loss-of- 
income protection at the end of 1959—an increase of over 1 million 
workers with this protection over the year before, and three fifths of 
the labor force. 


Loss-of-income protection helps to replace wages and other 
earned income lost when the head of the family becomes disabled. 
The earnings lost because of illness or injury often far exceed the 
medical and hospital expenses resulting from the disability. 


Loss-of-income protection is provided through both group insur 
ance plans and individual policies. Over 20 million people are pro- 
tected by group insurance and about 16 million are covered by individual 
policy protection. 


Millions of other people have some form of income protection 
through informal wage-continuation practices. Organizations, other 
than insurance companies, also provide wage replacement through 
formal paid sick leave plans of federal, state and local governments; 
private industry; union plans; and employee mutual benefit associations. 
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See the series of three articles in this issue, beginning at page 782, 
on the subject “Voluntary Plans for Protection Against Hospital 
and Medical Expenses.” 


Blue Cross 


Recommendations on proposed legislation affecting Blue Cross- 
Blue Shield were given in New Jersey by Albert Pike, Jr., actuary of 
the Life Insurance Association of America, on behalf of his organiza- 
tion, the Health Insurance Association of America, and the American 
Life Convention. Mr. Pike said that the organizations he represented 
approved of bills which would provide authority for Blue Cross-Blue 
Shield to adopt “experience rating” for group accounts having at least 
100 employees or members. Of experience rating Mr. Pike remarked: 
“We believe it is the only practical way of operating, given a free 
enterprise insurance marketing system which assumes a multiplicity 
of insuring organizations competing with one another, instead of a 
‘chosen instrument’ system involving only a single monopolistic 
insuring organization. We also believe experience rating is philo- 
sophically correct . . . . We therefore approve of the proposal... .” 


In another vein Mr. Pike urged that Blue Cross-Blue Shield not 
be allowed to expand their underwriting powers to compete as insur 
ance companies in the national group insurance account field, unless 
first required to pay premium taxes equivalent to those paid by insur 
ance companies. “If, however, equivalent taxes are to be levied on 
these two organizations, then we welcome the competition.” 

See the article at page 787 by Mr. Artemas C. Leslie, legal con 
sultant for Blue Cross-Blue Shield, for the roles of these organizations 
in the area of health insurance. 


Reasons for Voluntary Health Insurance 


J. F. Follmann, Jr., director of information and research for the 
Health Insurance Association of America, discerns four reasons for 
the fact that the United States continues to resist a government-con 
trolled and -administered medical plan: the high degree and avail 
ability of medical care in this country; the high standard of living; 
the role of local communities, counties and states in providing medical 
care; and the consciousness on the part of the providers of care, and 
their active voluntary response to the existence of a social problem. 
In his article for the Journal of the American Pharmaceutical Association, 
Mr. Follmann declares: 

“If so much progress has been accomplished in the past very 
recent years, and in so many varied areas, private voluntary health 
insurance will continue increasingly to serve public welfare.” 


Medical Care for the Aged 


Bryon K. Elliott, president of the John Hancock Mutual Life 
Insurance Company, has observed that while the extent of government 


(Continued on page 812) 
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Adjustment of Losses: 


Adjuster’s Use of Psychology 


By L. C. SANDBERG 


The insurance adjuster deals more in dialogue than in discourse. 
His tone of voice and choice of words are essential to the suc- 
cessful handling of a claimant. The author of this analysis is a 
staff adjuster for the Great American Insurance Company, New York. 


HE ADJUSTMENT OF A LOSS involves a peculiar situation ! 

Two people meet for the first time, discuss personal affairs, and 
money changes hands as a result. Money and personal affairs make 
for an explosive combination which must be handled with great care. 
An assured who has had a loss is in a particular state of mind. Most 
often, he does not know what to expect or how to act. Sometimes he 
has misconceptions because of a previous loss; he thinks he knows all 
about adjusting and adjustments. The adjuster, ideally, is objective. 
He refrains from judging the assured no matter how outlandish the 
claim or inflated the estimate. The adjuster realizes that the assured 
is merely approaching, in his own way, his problem of collecting what 
he believes he is entitled to under his insurance policy. Fortunately, 
the ways that assureds try to collect losses fall into discernible patterns. 

In the adjusting of a loss it is necessary for the adjuster to ac 
quire information which will enable him to determine whether or not 
the loss is covered, how much the loss is, and who is to be paid. In 
any interview or purposeful conversation, he wants to be in control. 

The practical adjuster knows that his words and actions, his very 
appearance and facial expression may influence and affect others. He 
knows he cannot adjust without having a knowledge of the material 
things involved in the losses he is to adjust. It goes without saying 
that he has to have a knowledge of the policy forms and the law in- 
volved in loss work. Knowledge of materials requires research. In 
this instance, understanding can frequently be acquired by imagining 
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ourselves in our assureds’ places, and 
also by listening to experienced men 
who can communicate. 


Very often a man’s words can be 
interpreted in more than one way. 
In the June, 1960 issue of the INsuR- 
ANCE Law JOURNAL, at page 373, there 
is a paragraph as follows: 


“Two streetcars collided in the early 
hours of the morning in Chicago. 
Within a matter of hours, 45 claims 
of bodily injury were made. Later, 
it was revealed that these streetcars 
were on the way to the car barn at the 
time and carried no passengers—but 
the claimants didn’t know this.” 


The writer implies that 45 claims 
arose out of a collision of two empty 
streetcars and that the traction com- 
pany received 45 groundless claims as 
a result of an accident in which no 
one was injured. Accepting these im 
plications as facts, he infers that the 
public is becoming claim-conscious. 


Analyzing implications with respect 
to possible inferences is second nature 
to claims and loss men. We all know 
that implications enable people to in- 
fer what they are predisposed to infer 
by reason of their cultural, social and 
occupational backgrounds. Taking 
what the writer states as factual, we 
can supply explanations which enable 
us to draw different conclusions: 


Two streetcars collided early in the 
morning and the cars were empty. 
Assume this large traction company 
receives about 45 claims each day for 
various reasons and from different 
causes ; and this day, a few hours after 
the streetcar accident and during the 
usual working day, the company re- 
ceived the usual number of claims— 
and the claimants did not know that 
the streetcars had been empty. They 
did not even know there had been an 
accident. 


Here we have supplied data which 
enables us to draw conclusions which 
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We 


are different from the writer’s. 
might conclude that the newspapers 
did not have time to print news of 
the accident. Implications admit of 
different interpretations, but certainly 
some inferences are more probable 
than others, and the writer’s infer 
ences are more reasonable than mine. 


Sample Situation: 
Poor Word Choice 

Let us examine a typical problem to 
see how what is said might influence 
the people involved: 


(1) Mother: Eat your spinach. 
(2) Child: No. 

(3) Mother: Eat it. It’s good for you. 
(4) Child: No. 

(5) Mother: Eat it, I said. 

(6) Child: I don’t want to. 


(7) Mother: 
grow up strong. 

Child: Ill get a hatchet and chop 
you all up. 


Eat it, or you will not 


(8) 


(9) Mother: What a terrible thing 
to say! You wouldn’t really 
want to hurt me, would you? 

(10) Child: Yes. 

(11) Mother: Now this is ridiculous. 
You just eat your spinach this 
minute. 

Analysis 


(1) Mother: 
The mother starts off with the im 
plication to the child that he is not 
capable of taking responsibility for 
his nutritional needs. The child may 
infer that he is irresponsible, and 
that what others tell him to do is the 
right thing. 
(2) Child: No. 


The mother may infer that she is 


Eat your spinach. 


inadequate as a mother. 

(3) Mother: Fat it. It’s good for you. 
The mother implies that the child’s 

count. The child may 


1960 


wishes don’t 


1L J — December, 





infer that he is irresponsible and that 
his ideas and wishes are unimportant. 
(4) Child: No. 

Same as (2). 
(5) Mother: Eat it, I said. 

The child may infer that to try to be 
one’s self is futile. 

(6) Child: I don’t want to. 

Here is a clear-cut expression of 
feelings allowing the mother to infer 
that she is too bossy and unreasonable. 
(7) Mother: Eat it or you will not grow 

up strong. ; 

The mother implies to the child that 
he lacks responsibility for himself and 
that he lacks worth as a person with 
rights to his own desires and wishes. 
(8) Child: T'll get a hatchet and chop 

you all up. 


The child implies to the mother 
that she has gone too far. She may 
infer that she is guilty. 

(9) Mother: What a terrible thing to 
say! You wouldn’t really want 
to hurt me, would you? 

The mother implies to the child 
that he is guilty of having feelings of 
hostility and of expressing them. He 
may infer he is guilty when he feels 
angry and guilty if he expresses anger. 
(10) Child: Yes. 

The child reaffirms implications of in 
adequacy, incompetency and guilt of 
the mother. 


(11) Mother: Now this is ridiculous. 
You just eat your spinach this 
minute. 

The mother re-emphasizes and re 
inforces all the attitudinal lessons she 
has set for the child. 


We can conclude from this example 
that the psychological climate estab- 
lished—that is, the set of circum- 
stances in which an individual evaluates 
himself—was not good or satisfying 
for either mother or child. We see 
that many things which were said im 
plied things which were not meant. 


Adjuster's Use of Psychology 


Sample Situation: 
Adjuster’s Choice of Approach 


The well-trained adjuster has some 
understanding of human behavior, and 
he can predict reactions to his words. 
He gives only the information he 
wants to give in order to get the in- 
formation he needs to adjust his loss. 


An adjuster who believes, after in- 
vestigating, that a burglary loss has 
not been reported to the police, as 
required by the policy, can ask the as- 
sured about it in at least three ways: 
(1) Why didn’t you report your loss 

to the police? 


(2) Did you report your loss to the 


police ? 

(3) Will you please give me the name 
of the detective to whom you re- 
ported your loss, and his precinct 
number? 


Analysis 


(1) Why didn’t you report your loss 
to the police? 


The question implies that the as- 
sured is at fault, and it forces him to 
defend his position. The assured may 
infer that the adjuster has checked up 
on him and is trying to trap him. The 
assured may respond with: “I don’t 
have to. That’s why I have insur- 
This statement implies that 
the adjuster is out of order in asking 
the and that he doesn’t 
know his job. The question has gen- 
erated antagonism which the adjuster 
will find difficult to overcome. 


ance.” 


question, 


(2 


) Did you report your loss to the 
police? 
This question implies that it is 
quite possible that the assured did not 
report his loss to the police. The 
assured may infer that the adjuster is 
pushing him into an undesirable posi- 
tion. The assured may respond with: 
“No, I don’t have to. That’s why I 
have insurance, and that’s why I pay 
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My agent is supposed 
This is a firm 
stand, implying that the adjuster does 


my premiums. 
to take care of that.” 


not know his job. It will require 
much explaining by the adjuster of 
the duties of agents, brokers and com- 
panies in the event of a loss. 


(3) Will vou please give me the name 
of the detective to whom you re- 
ported your loss, and his precinct 
number ? 

This question implies that the as- 
sured, as a normal intelligent person, 
would naturally have reported his loss 
to the police. It gives information the 
adjuster wants the assured to have. 
The assured can only answer: “I 
didn’t know I had to report my loss 
to the police.” By this question, the 
assured was enabled to answer with- 
out embarrassment. The only reason- 
able position he could take was lack 
of knowledge. The adjuster can fol- 
low up with instructions, without 
having to discuss the duties of brokers, 
agents and companies in the event of 
a loss. The adjuster can say: “Oh 
yes, that’s a policy condition.” 


Sample Situation: 
New Adjuster 

Many adjusters, they 
starting in the business of adjusting, 
run into situations like the following : 


when are 


(1) Adjuster: How much are you 
claiming for your damage? 

(2) Assured: I don’t know. I thought 
you would tell me how much it 
is worth. 

(3) Adjuster: You'll have to get an 

estimate and send it to me. 


(4) 


Assured: 1 tried to get an esti- 
mate, but nobody would come. 
Adjuster: I can’t help that. 
You'll have to get an estimate 
and send it to me. 


Assured: 1 tried to get one, but 
the repair people all want to be 


(6) 


762 





paid for them or given a deposit 
on the job. Will the company 
pay for the estimate? 

Adjuster: No, but it is_ still 
necessary for you to tell me how 
much you're claiming and to 
substantiate your claim. 


want 
own 


(8) Assured: I don’t 
money. Send your 
around to repair the damage. 


any 
man 


(9) Adjuster: We’re not in the furni- 
ture repair business. We're in the 

insurance business. 

Assured: You don’t have to be 

I’m going to 


(10) 
so fresh about it. 
report you to 


Analysis 


(1) Adjuster: How much 
claiming for your damage? 


are you 
Use of the word “claim” implies the 
need for proof of the assured’s truth- 
fulness. The expression “your dam 
age” may imply fault on the part of 
the assured as the cause of the dam 
age. 
(2) Assured: I don’t know. I thought 
you would tell me how much it is 
worth. 


The assured implies that the ad 


juster does not know his business 


since he can’t tell how much the loss 

is by his own inspection. 

(3) Adjuster: You'll 
estimate and send it to me. 


have to get an 


This is affirmation of the assured’s 
inference as in (1) and (2). 
(4) esti 


Assured: 1 tried to get an 


mate, but nobody would come. 
The assured contradicts the impli 
(2). 
get an estimate before the adjuster 


cation in He admits trying to 
came, possibly so as to be able to 
evaluate the adjuster’s own estimate. 
The assured casts doubt as to whether 
or not he has at least a verbal estimate. 
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(5) Adjuster: I can’t help that. You'll 
have to get an estimate and send 
it to me. 

The adjuster reaffirms implications 
in (1). 
refusal to help the assured in prepar 
ing his claim. 


He adds the implication of a 


(6) Assured: | one, but 
the repair people all want to be 
paid for them or given a deposit 
on the job. Will the company 


pay for the estimate? 


tried to get 


The assured has to repeat his as 
sertion and is irritated. The assured 
arrives at the heart of the matter, but 
only under pressure. 


— 


(7) Adjuster: No, but it is still neces- 
sary for you to tell me how much 
you're claiming and to substan 


tiate your claim. 

the as 
sured’s fears about having to fight to 
get a fair adjustment. Notice the 
negative ‘“‘claiming”’ and “substantiate.” 


This is a confirmation of 


(8) Assured: I don’t want any money. 
Send your own man around to 
repair the damage. 

The assured states an alternative 
which existed in his mind before the 
adjuster arrived. The assured realizes 
that the adjuster knows that any re- 
pair made by the company will be 
subjected to careful inspection by the 
assured before it is accepted. The 
assured feels that this is his ace and 
that rather than risk future trouble, 
the adjuster will make an offer of 
settlement. 


(9) Adjuster: We're not in the furni 
ture repair business. We're in 
the insurance business. 

The adjuster’s attempt to get out 
of his role is a failure, because he frus 
trates the assured’s attempt to talk 
about money and reaffirms the as- 
sured’s fears as in (1) and (2). He 


also implies that the assured is stupid. 


Adijuster’s Use of Psychology 


(10) Assured: You don’t have to be 
so fresh about it. I’m going to 
report you to 


‘The assured resorts to argument 
Argumentum ad hominum—indicating 
that his emotions rather than his mind 
are controlling him. 


Sample Situation: 
Well-Trained Adjuster 


\ssume, on the other hand, that a 
well-trained adjuster is adjusting a 
loss. It might go as follows: 

(1) Adjuster: Have you an estimate 
for repairing the damage? 

(2) Assured: This thing can’t be re- 
paired; it’s a total loss to me. 
Your contract is a 
contract of indemnity. This 
means that your company is lia- 
ble for whatever it will cost to 
put you back into the condition 
you the 
Your company will pay for what 


(3) x [djuster: 


were in before loss. 


it costs you to repair the dam- 


age, and in the event that the 
damage can't be repaired the 
company will pay you for the 


to replace, less deprecia- 
The company has the right 
to the salvage, of course. 


cost 


tion. 


Assured: What do you advise? 
(5) Adjuster: Frankly, you make out 
better having the repair made. 
You are put back into the con- 
dition you the 
loss, and that’s what your com- 
pany ts hable for. 


were in before 


Doesn't the 
only pay 80 per cent? 


(0) Assured: company 
Adjuster: No, not in this case; 


your insurance company pays 
you for what it will cost you to 
repair the damage. 

(8) Assured: How much will they 
pay me? 

(9) Adjuster: This can be 


made for $25. 


repair 
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(10) Assured: 
friend of mine, and he says it 
can’t be done for less than $50. 


Gb: no. I 


asked a 


(11) 


Adjuster: Oh, you have a friend 
in the repair business? 


(12) Assured: No, but his brother is. 

(13) Adjuster: Fine. Get him to put 
his estimate in writing. 

(14) Assured: Well, listen. I’m will- 


ing to take some loss on this, but 
not all of it. Do you think we 
could split the difference? 
(15) Adjuster: I'm awfully sorry, sir, 
but the repair can be made for 
$25, and that’s what the com- 
pany will pay because that’s 
what they are liable for. 


(16) Assured: Well, all right, but I’m 
sure taking a licking on this. 
Analysis 


(1) Adjuster: Have you an estimate 
for repairing the damage? 


By asking this question, the ad- 
juster implies that it is only natural 
for the assured to supply him with an 
estimate. The adjuster is giving the 
assured information by asking a ques- 
tion. Note that we always give in- 
formation when we ask questions. 
The information given is determined 
by what we ask and how we ask it. 
(2) Assured: This thing can’t be re- 

paired; it’s a total loss to me. 


The assured implies that no repair 
will suit him. 


(3) Adjuster: Your contract is a con- 
tract of indemnity. This means 
that your company is liable for 
whatever it will cost to put you 
back into the condition you were 
in before the loss. Your com- 
pany will pay for what it costs 
you to repair the damage, and in 
the event that the damage can’t 
be repaired the company will pay 
you for the cost to replace, less 
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depreciation. The company has 
the right to the salvage, of course. 
The adjuster steps out of his role 
and instructs the assured. 
your insurance company. He uses the 
words “contract,” “liable,” “pays,” 
“depreciation.” At the end 
of this statement by the adjuster, the 
assured can only do as he did, or he 
can ask for additional information, 
repetition or clarification. 
(4) Assured: What do you advise? 


The assured implies that the ad 


He refers to 


“costs.” 


juster is in a position, between him 

and his company, to tell him how best 

to get the most out of the loss. 

(5) Adjuster: Frankly, you make out 
better having the repair made. 
You're put back into the condi 
tion you were in before the loss, 
and that’s what ydur company is 
liable for. 

The adjuster responds with “frank 
ly,” implying a more personal rela 
tionship with the assured than actually 
exists. He also implies as in (1) 


(6) Assured: Doesn’t the company 
only pay 80 per cent? 

The assured shows his misconcep 
tion of the coinsurance clause, in re 
sponse to the adjuster’s “frankly,” and 
his obvious knowledge of insurance. 
No, not in this case; 
your insurance company pays 
you for what it will cost you to 
repair the damage. 


(7) Adjuster: 


The adjuster responds to the as 
sured’s fear of not being made whole, 
but he does not explain coinsurance, 
which is not involved in this loss. 
(8) much will 


Assured: How 


pay me? 


they 


His fears having been put partially 
to rest, the assured is now in a posi 
tion to talk about money. The ad 
juster sets him up for it by using 
words in (3). 

(9) Adjuster: This repair can be made 
for $25. 
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The bald 
simplest 


statement of 
terms, 
only two alternatives. 


fact, in its 
the 
He can agree 


leaves assured 
and accept, or disagree and tell why. 
Any more comprehensive statement 
would leave room for detailed argu 
ment on the part of the assured. 


(10) Assured: Oh, 
friend of mine, and he says it 


can’t be done for less than $50. 


no. [ asked a 


The assured implies that his friend 


is in the business or that he at least 
knows about this sort of thing. He 


contradicts what he said in (2) about 
the repairability of the item. This 
was predictable because the assured’s 
reply in (2) shows that he had been 
thinking about how to approach the ad 
justment. He implies that some discus 
sion about money is in order, since 
there are now two opinions about the 


cost to repair. 


(11) Adjuster: Oh, you have a friend 
in the repair business? 


The adjuster softens the blow by 
using: “Oh, you have a friend... .?” 
He implies that the assured is lucky. 


(12) Assured: No, but his brother is. 


The assured does not want to ap 
pear too lucky, but he still wants to 
appear knowledgeable by reason of his 
association with someone in the busi 


ness of repairing. 


(13) Adjuster: Fine. Get him to put 
his estimate in writing. 


The adjuster has won his point 
about repairability, and he implies 
that it will be no trouble for the as- 
sured to supply him with an estimate, 
which can be checked. 

(14) Assured: Well, listen. I’m will- 
ing to take some loss on this, but 
not all of it. Do you think we 
could split the difference? 

The assured wants money and is 
still not convinced that you need not 
ask for twice what you want in order 


Adjuster’s Use of Psychology 


to collect what you entitled to 


fre ym an insurance Company. 


are 


(15) Adjuster: I’m awfully sorry, sir, 
but the repair can be made for 
that’s the com 


pay because that’s 


$25, and what 


pany will 


what they are liable for. 


The adjuster has retreated to his 
behind the 
wall of the large, solid insurance com- 
pany, implying that it is out of his 
hands the 
save face by blaming the insurance 
although, 
in fact, the assured knows he will be 


well-prepared position 


and enabling assured to 


company—at least verbally 


collecting just what he is entitled to. 


(16) Assured: Well, all right, but I’m 
sure taking a licking on this 

The kind of analysis we have demon 
strated here is logical and should ap 
peal to the experienced mind, since 
we point out that in past experiences 
the validity of the analysis has been 
We have all looked for jobs, 
asked favors and perhaps gone court 
We all that we react to 
other people's words, tones of voice, 
and other 


proved. 
know 


ing. 


Cer- 
tainly, then, it is only reasonable to 


dress associations. 
assume that other people react to us 
in similar fashion. 


Conclusion 


We shall enjoy our work more and 
shall work more efficiently when we 
have learned to say what we want to 
say, giving only the information and 
the impressions that we want to give. 
This can be accomplished by develop 
ing an awareness of, and a sensitivity 
to, the probable effect of our words and 
tones of voice on others. This aware 
ness and sensitivity can be developed 
by thinking about our experiences and 
other people’s experiences, and by 
working out in our minds the prob- 
abilities of people’s reactions to our 


[The End] 
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Lord Mansfield— 
The Father of Insurance Law 


By ARTHUR C. SCHREIBER 


From the introduction of maritime insurance in twelfth century England 
to the middle of the eighteenth century the merchant class had no remedy 
in the common law courts and were forced to submit their causes to 
the unenforceable provisions of the /ex mercatoria—until the appoint- 
ment of William Murray Mansfield as Lord Chief Justice of the King’s 
Bench in 1756. Our chronicler is an attorney in Blue Island, Illinois. 


ORD MANSFIELD, the father of insurance law, is one of the 

most highly praised of English judges. It has been said that 
in the eighteenth century the law of insurance took definite form 
“chiefly owing to the work of Lord Mansfield,” that it was he “who 
settled the principles of English commercial law on their modern 
bases,” and that when he retired from the bench “he left a complete 
system of insurance law.” That contemporary judges held him in 
high esteem may be illustrated from the opinion of Justice Buller 
in Lickabarrow v. Mason, 2 T. R. 64 (1787): 

“I should be very sorry to find myself under a necessity of 
differing from any case on this subject which has been decided by 
Lord Mansfield, who may be truly said to be the founder of the 
commercial law of this country.” 


Economic and Legal History of England 

An American authority on insurance law, William R. Vance, calls 
him “great judge” and “father of English commercial law.” 

In order to understand the important role that Lord Mansfield 
played in the development of insurance law, it is necessary to know 
the economic and legal conditions of both his time and the time prior 
thereto. In the twelfth century the Lombards came from Northern 
italy and settled and founded trading houses in London. They 
apparently were the first to place maritime insurance on a sound 
basis, and they brought this practice of insurance with them, together 
with their custom of submitting trade disputes to courts of merchants 
established by themselves. 

In England these merchant courts were not authorized by the 
common law, and the submission of disputes to them was on a 
voluntary basis. This arrangement was not new to English law, but 
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was really analogous to the old pie- 
poudre courts set up by merchants at 
the old English trade fairs to try their 
mercantile disputes. The 
ministered by the merchant courts 
were the body of customs of the mer- 
chants, known and understood by 
them. This body of law, of which 
insurance law was a part, was known 
as the “law merchant” or the “lex 
mercatoria.” It was of an international 
nature in that the merchants carried 
on foreign trade and the merchant 
courts in each country followed the 
same customs or rules. 


laws ad 


There were a number of compila- 
tions codifying the “law merchant,” 
and the enumeration of these codes 
clearly points up its international 
character. The J] Consolato del Mare 
was of Italian origin; it was of uncer 
tain date, but probably existed as 
early as the twelfth century. The 
Laws of Oleron was a compilation made 
on a small island off France, and it 
was published about 1266. The Laws 
of Wisbuy came from the commercial 
town of Wisbuy on the island of Got- 
land in the Baltic, and it was pub 
lished at the the thirteenth 
century. The towns of the 
Hanseatic League, a league of mer- 
Germanic which 
the 
tury, established codes of their own. 
In 1681 the Marine Ordinances of Louis 
XIV was published. The Guidon de la 
Mer, which is of unknown authorship, 


end of 
Hanse 
chants. of towns 


existed around fourteenth cen- 


was published by Cleirac of Rouen in 
1647. 

The the 
courts lay in their inability to enforce 
their judgments. 
sanctioned by law, but established by 
the merchants who voluntarily sub 
mitted their disputes to them 
in fact like arbitration 
having only such power as was derived 


weakness of merchant 


These courts—not 


were 


committees 


from the consent of the parties, and 
they could not enforce their decisions 


Lord Mansfield 


against an unwilling litigant. As a 
result, the merchants in England 
sought a more effective tribunal ; they 
turned to the admiralty courts. For 
some reason which is not very clear, 
the admiralty courts were found un- 
satisfactory, and few cases were heard 
by them. The common law courts 
had a highly technical procedure, their 
precedents were of agricultural rather 
than mercantile origin, and they con 
cerned themselves little with the mer 
chants and their need. It is said that 
the English common law judges spent 
only three hours a day on the bench, 
and that the rest of the time they 
studied law. This did not suit the 
purposes of the merchants who were 
men of action and wanted speedy 
justice. By 1600 none of the courts 
available to the merchants—the mer- 
chant courts, the admiralty courts or 
the common law courts—was satisfac- 
tory to them. 


In 1601 an English act was passed 
which established a special court for 
the trial of marine insurance 
This court was not popular with the 
merchants, and it was so unsuccessful 
that it atrophied and had little influ- 
ence. For a century and a half after 
the institution of this court, no serious 
effort was made to provide a satisfac- 


cases. 


tory tribunal for the merchants. 
Lord Chief Justice 
of the King’s Bench 

William Murray Mansfield, better 
known as Lord Mansfield, was born 
of Scottish parents in Perth, Scotland, 
in 1705. He was a good student and 
received the M. A. 


ford. He associated with literary society 


degree from Ox- 


and was a close friend of Alexander 


Pope. He traveled in Europe, studied 
the writings of foreign jurists—in- 
cluding the Pandects of Justinian- 

and was sympathetic with the prob- 
In 1756 Lord 


Mansfield was appointed Lord Chief 


lems of the merchants. 
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Justice of the King’s Bench, a judge- 
ship which he held for 32 years, until 
his retirement in 1788. 


It has been said that prior to Lord 
Mansfield’s time there were scarcely 
60 reported insurance cases to be 
found in the common law reports, 
and that not one of these cases estab 
lished a great principle or could be 
considered a leading case. When he 
assumed the bench, he began to in 
corporate the principles of the “law 
merchant” into the common law in 
order to make it adequate to render 
justice in commercial cases. Since 
Lord Mansfield was of Scotch train 
ing and did not feel too closely bound 
to the English common law, he de 
rived many of the principles from the 
works of foreign jurists. This was 
fitting since the “law merchant’? was 
of an international character. As an 
illustration, in rendering his opinion 
in Luke v. Lyde, 2 Burr. 882 (1759), he 
cited seven foreign sources and only 
two English sources as authority. 

He retained a special body of 
jurymen, made up of merchants and 
underwriters, who were generally im- 
paneled to hear all commercial cases 
and to determine the customs of the 
merchants. He was on very friendly 
terms with them; and not only did he 
talk with them freely, but he also 
dined with them. From them he 
learned about trade and its customs 
and usages; and he, in turn, taught 
them the common law principles by 
which they were guided as jurymen. 

The result of the work of Lord 
Mansfield and those who followed him 
was a complete amalgamation of the 
“law merchant” into the common 
law. When Lord Mansfield became 
Chief Justice, he found the commer- 
cial law of England in chaos. When 
he retired 32 years later, the “law 
merchant” ceased to exist as separate, 
and the commercial law of England 
had been reduced to a system—almost 
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to a science. By the time of his re 
tirement in 1788, the jurisdiction of 
the common law courts over commer- 
cial causes was fixed, and the volume 


of litigation had so increased that it 
was clear that the merchants now 
regarded the common law courts as 
adequate for their purposes. 


That Lord Mansfield’s thinking and 
approach were sound is evidenced by 
the fact that in his 32 years as Lord 
Chief Justice of the King’s Bench 
there were only two cases in which 
the whole bench was not unanimous. 
What is even more surprising is that 
only two of his judgments were re 
versed on appeal. In addition to his 
duties as judge, he revised a work by 
J. A. Park on insurance; it became 
the standard book on insurance for a 
century thereafter. 


Historic Mansfield Opinions 


As a conclusion, it is fitting and 
well to review some of the decisions 
of the founder of our insurance law. 
While these opinions were delivered 
almost 200 years ago, the problems 
and the principles involved will be 
familiar to every insurance student, 
and will be as fresh as if our own 
judges or lawyers had treated these 
matters only yesterday. 

In the case of Godin v. London As 
surance Company, 1 Burr. 489 (1758), 
Lord Mansfield was confronted with 
the problem of double insurance. The 
facts of the case were as follows: 
One Mr. Meybohm of St. Petersburg 
sent a shipload of goods to Mr. Amy 
and and Company of London. Mr. 
Amyand placed insurance on the 
goods and on the ship. Mr. Mey 
bohm, instead of endorsing the bills 
of lading to Mr. Amyand, endorsed 
them to a Mr. Tamesz of Moscow. 
Mr. Tamesz insured the goods with 
the defendant, the London Assurance 
Company. The goods and ship were 
lost at sea, and Mr, Tamesz wished 
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to recover against his insurer; it de- 
fended that only half the loss should 
be recovered from it, and that 
other half should be recovered from 
Mr. Amyand’s underwriter. Lord 
Mansfield held that this not a 
case of double insurance, and that the 
entire loss should be recovered from 
the London Assurance Company. In 
the course of his opinion, he stated: 


Was 


“Two persons may insure two dif 
ferent interests: each, to the whole 
value: as the master, for wages; the 
owner, for freight, etc. But a double 
insurance is where the same man is to 
receive two sums instead of one, or 
the same sum twice over, for the same 
loss, by reason of his having made 
two insurances upon the same goods 
or the same ship.” 

Pawson v. Watson, 2 785 
(1778), was concerned with the doc 


Cow p. 


trines of warranties and representa- 


tions, There were several underwriters 
on the insurance on the ship “Julius 
Caesar,” and the first underwriter was 
shown instructions that the 
mounted 12 guns and carried 20 men. 


ship 


These instructions were not communi 
cated to the defendant underwriter. 
The ship sailed July 23, 1776, and 
was captured by an American priva 
teer. At the time of her taking, she 
had on board six four-pounders, four 
three-pounders, three 
six half-pounders, 16 men and 11 boys. 
The defendant underwriter’s policy 
was silent as to the guns and the men 
carried. In the action the jury found 
for the plaintiff, and Lord Mans 
field’s opinion is rendered by virtue 


one-pounders, 


of a motion for a new trial. The new 
trial was denied, and Lord Mansfield’s 
opinion makes very interesting read 


ing for us, living almost 200 years 


later: 
“There is no. distinction better 
known to those who are at all con 


versant in the law of insurance, than 
that which exists between a warranty 


Lord Mansfield 





the 





or condition which makes part of a 
written policy, and a representation 
of the state of the case. Where it is 
part of the written policy, it must be 
performed: as if there be a warranty 
of convoy, there it must be a convoy: 
nothing tantamount will 
swer the purpose; it must be strictly 
performed, as being part of the agree- 
ment; for there it might be said, the 
party would not have insured without 
convoy. But as, by the law of mer- 
chants, all dealings must be fair and 
honest, fraud infects and _ vitiates 
every mercantile contract. Therefore, 
if there is fraud in a representation, it 
will avoid the policy, as a fraud, but 
not as a part of the agreement.” 


de » Or an- 


On the Monday following the ren- 
dering of this decision, one of the at- 
torneys in the case told Lord Mansfield 
that the underwriters in the case de 
sired to “whether it the 
opinion of the Court, that to make 
written instructions valid and binding 
as a warranty, they must be inserted 


was 


ask 


in the policy r 


[ 
Lord Mansfield “that 
most undoubtedly that was the opin- 


ion of the Court.” 


answered 


In the case of Carter v. Boehm, 3 
Burr. 1905 (1766), a policy of insur- 
had issued, effective Oc- 
tober 16, 1759, for one year for the 
benefit of the governor of Fort Marl- 
borough in the Sumatra, 
insuring him against the loss of the 
fort by its being taken by a foreign 
enemy. The fort was taken by the 
French within the policy term. Ina 
suit on the policy the jury found for 
the plaintiff, and Lord Mansfield ren- 
dered his opinion on the motion for 


ance been 


island of 


a new trial. 


The defense was based on the 
ground of concealment. The gov- 
ernor had written two letters—one 


dated September 16, 1759, and the 
other dated September 22, 1759—from 


Fort Marlborough to addressees in 
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England, in which letters the gov- 
ernor told of the weakness of the fort 
and expressed fear of its being at- 
tacked by the French. These letters 
were not disclosed to the underwriter. 


Lord Mansfield, in a lengthy opin- 
ion—after refuting the various points 
made by the defendant largely on the 
ground that the underwriter knew of, 
or should have known of, and made 
no inquiry concerning, the matters al- 
legedly concealed—held that there 
was no evidence of concealment suffi- 
cient to warrant a new trial. The 
following is an excerpt treating the 
doctrine of concealment: 





“Insurance is a contract upon spec 
ulation. The special facts, upon which 
the contingent chance is to be com- 
puted, lie most commonly in the 
knowledge of the insured only: the 
underwriter trusts to his representa- 
tion, and proceeds upon confidence 
that he does not keep back any cir- 
cumstance in his knowledge, to mis- 
lead the underwriter into a belief that 
the circumstance does not exist, and 
to induce him to estimate the risque, 
as if it did not exist. 

“The keeping back such circum- 
stance is a fraud, and therefore the 
policy is void. Although the suppres- 
sion should happen through mistake, 
without any fraudulent intention; yet 
still the underwriter is deceived, and 
the policy is void; because the risque 
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run is really different from the risque 
understood and intended to be run, at 
the time of the argument. 


“The policy would equally be void, 
against the underwriter, if he con- 
cealed ; as, if he insured a ship on her 
voyage, which he privately knew to 
be arrived: and an action would lie 
to recover the premium. 

“The governing principle is appli- 
cable to all contracts and dealings. 
Good faith forbids either party by 
concealing what he privately knows, 
to draw the other into a bargain, from 
his ignorance of that fact, and his be 
lieving the contrary. But either party 
may be innocently silent, as to grounds 
open to both, to exercise their judg 
ment upon. 

“This definition of 
restrained to the efficient motives and 
precise subject of any contract, will 
generally hold to make it void, in 
favour of the party misled by his ig 
norance of the thing concealed. 


concealment, 


“There are many matters, as to 
which the insured may be innocently 
silent—he need not mention what the 
underwriter knows.” 

While these opinions of Lord Mans- 
field have only been outlined here for 
the sake of brevity, for anyone inter- 
ested in insurance law they are worth 
reading in toto—both from the histori- 
cal point of view and for the treatment 
of the legal principles involved. 


[The End] 
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Infants’ Liability 


for Intentional Torts and Negligence 


By RICHARD A. FRANZKE 


There has been considerable controversy over whether or not a minor 
defendant’s torts shall be adjudged negligent or intentional, and 
on what criteria the distinction should rest. This article, a critique 
of the theory of infants’ liability, was the author’s doctoral thesis 
for the Willamette University College of Law in Salem, Oregon. 


LJ YPOTHETICAL NO. 1: Johnny, a typically exuberant boy of 

the age of five, is playing in his backyard. Seated nearby are 
his mother and Mrs. Wilson, a neighbor; the two women are having 
a friendly chat. Mrs. Wilson rises from her chair and goes over to 
the table nearby to pour herself another glass of lemonade. As she 
backs up toward where she had been sitting, Johnny slips up from 
behind and moves her chair a few feet to one side. This is a trick 
that he has seen performed many times at the kindergarten which 
he attends, and it always results in squeals of delight as the innocent 
victim tumbles to the floor. It is so much fun that the children engage 
in it frequently; so frequently, in fact, that they have learned to be 
rather cautious when seating themselves to make certain that the chair 
is still there. 

However, Mrs. Wilson, unfamiliar with Johnny’s games—being 
long past that stage of life—does not suspect any hazard. She sits 
down without looking behind her, with the result that she falls to 
the ground. Unknown to Johnny, Mrs. Wilson had received serious back 
injuries in an automobile accident many years before; the fall to the 
ground, coupled with the prior injuries, causes permanent injuries. 

Hypothetical No. 2: Same facts as above, except that Johnny is 
in the house with Dad. Dad is tinkering in his workshop and asks 
Johnny to go into the yard and bring him one of the lawnchairs, so 
that he can make repairs on it. Johnny comes into the yard and sees 
Mrs. Wilson rise from her chair to get the lemonade; without thinking 
he grabs the chair in which she had been sitting and takes it in the 
house to Dad. Mrs. Wilson, just as before, attempts to seat herself 
without looking and falls to the ground, sustaining permanent back 
injuries. 

Query: Will Johnny’s age and want of understanding protect 
him from liability in both cases? 
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It is the thesis of this article that 
the infant’s age is more likely to be 
exculpatory in the latter instance than 
in the former; that as between an in- 
fant’s liability for intentional torts, on 
the one hand, and his liability for 
negligence, on the other hand, there 
exists a distinction in theory which 


causes socially unjustifiable differ- 
ences in result. 
Over the years a great deal has 


been written concerning the liability 
of infants for their torts, both negli- 
gent ' and intentional.’ It is frequently 
stated that an infant is liable for con- 
duct which would be tortious if he 
were an adult.* To this general state- 
ment is appended certain exceptions, 
the most notable being that there can 
be no liability where the infant actor 
is incapable of forming an element of 
the wrong—for example, malice as an 
element of slander.* Apart from such 
exceptions, however, the cases abound 
in which infants have been held liable 
for battery, trespass;® conversion,’ 


"Bohlen, “Liability in Tort of Infants 
and Insane Persons,” 23 Michigan Law Re- 
view 9 (1924); Shulman, “The Standard of 
Care Required of Children,” 37 Yale Law 
Journal 618 (1937); Note “The Standard of 
Care for Children: A Possible Negligence- 
Contributory Negligence Double Standard,” 
38 Oregon Law Review 268 (1959). 

* Bohlen, work cited at footnote 1; Note, 
30 St. John’s Law Review 119 (1955). 

* Paul v. Hummel, 43 Mo. 119, 97 Am. 
Dec. 381 (1868) (dicta); Hutching v. Engel, 
17 Wis. 230, 84 Am. Dec. 741 (1863); Bui- 
lock v. Babcock, 3 Wend. 391 (N. Y. 1829). 
In Jennings v. Rundall, 8 Term Rep. 335 
(1799), the court said by way of dictum: 
“If an infant commit an assault, or utter 
slander, God forbid that he should not be 
answerable for it in a court of Justice.” 

*Swoboda v. Nowak, 213 Mo. App. 452, 
134 S. W. 1079 (1923); Munden v. Harris, 
153 Mo. App. 652, 134 S. W. 1076 (1911) 
(dicta); Drane v. Pawley, 8 Ky. Law Rep. 
530 (1886) (abstract). In Munden v. Harris, 
the court was actually called upon to deter- 
mine only if an infant five years of age 
could be libeled or slandered. Analogous 
to cases in which malice is an essential ele- 
ment of the tort are those cases in which 
punitive damages are denied the plaintiff 
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. 
Liability for negligence, as has been 


intimated, is founded on conduct 
which is unreasonable in the light of 
the risk to others. A risk is a danger 
which is apparent, or which should 
be apparent, to one in the position of 
the actor, the author states. 

. 


defamation,® seduction,’ ejectment,’® 
embezzlement '' and negligence.” 

Generally, however, the cases do 
not compare the liability of an infant 
for intentional torts with his liability 
for negligence. It is the purpose of 
this writer to make such a comparison 
and to consider the policy implications 
which are involved in the results. In 
testing the thesis thus presented, any 
of several intentional torts could be 
considered; for the sake of brevity, 
it will suffice to consider in detail only 
the tort of battery. 


It is fundamental that a requisite 
to liability for battery is an intent on 


on the ground that the infant defendant is 
not capable of malicious intent—for example, 
Hutching v. Engel, cited at footnote 3. 

*> Keel v. Hainline, 331 P. 2d 397 (1958); 
Garratt v. Dailey, 46 Wash. 2d 197, 279 P. 
2d 1091 (1955), aff'd on reh’g, 49 Wash. 2d 
499, 304 P. 2d 681 (1956); Vosburg v. Putney, 
80 Wis. 523, 50 N. W. 403 (1891); McGee 
v. Willing, 31 Leg. Int. 37 (Pa., 1874). 

* Seaburg v. Williams, 16 Ill. App. 2d 295, 
148 N. E. 2d 49 (1958); Hutching v. Engel, 
cited at footnote 3; Scott v. Watson, 46 Me. 
362, 74 Am. Dec. 457 (1859). 

*Williams v. Buckler, 264 S. W. 2d 279 
(Ky., 1954); Pledge v. Griffith, 199 Mo. App. 
303, 202 S. W. 460 (1918); Baxter v. Bush, 
29 Vt. 465, 70 Am. Dec. 429 (1857); Homer 
v. Thwing, 3 Pick. 492 (Mass., 1826). 

* Swoboda v. Nowak, cited at footnote 4. 

® Kibler v. Kibler, 180 Ark. 1152, 24 S. W. 
2d 867 (1930). 

*® Marshall v. Wing, 50 Me. 62 (1862). 

" Peigne v. Sutclife, 4 McCord 387, 17 Am. 
Dec. 756 (S. C., 1827). 

*E. g., Singer v. Marx, 6 NEGLIGENCE 
Cases (2d) 647, 144 Cal. App. 2d 637, 301 
P. 2d 440 (1956); Conway v. Reed, 66 Mo. 
346, 27 Am. Rep. 354 (1877); Neal v. Gil- 
lette, 23 Conn. 437 (1855). 


1LJ— December, 1960 





the part of the actor to invade the 
plaintiff's personal privacy;** it is 
equally clear that the defendant need 
not intend to cause harm—that is, 
actual physical harm. Close examina- 
tion discloses that the intent to bring 
about the offensive contact with the 
plaintiff’s person may be founded on 
either of two bases: ** (1) an admitted 
intent to cause the contact, either with 
or without ' intent to cause harm, or 
(2) a presumed intent to cause the 
contact, the presumption arising from 
the fact that, in the light of the cir- 
cumstance at the time the defendant 
acted, contact with the person of the 
plaintiff was substantially certain to 
follow.'® 

It should be noted that, inasmuch 
as contact rather than harm is the 
essence of battery, it is necessary only 
that the defendant foresee the prob- 
able contact—at least, theoretically that 
is all that is necessary. However, in 
all of the decided which the 
writer examined, save one, in which 
liability for battery was predicated on 
a presumed intent, the defendant could 
reasonably have foreseen both the con- 
tact and the harm. Where 
ability of harm, as well as of contact, 
is required, it is evident that battery 
is only a short step removed from 
negligence. In both cases the liability 
is imposed—not because the actor ac- 
tually intended harm, but because the 
defendant went ahead and acted in 
the face of foreseeable harm to others. 
Where the contact—and in truth the 
harm—was clearly foreseeable, we say 


cases 


foresee- 


"Prosser, Torts (2d Ed., 1955), Secs. 8-9. 

“ Restatement of Torts (1934), Sec. 13, 
comment d; Prosser, work {oot- 
note 13, at Sec. 8. 

* Clayton v. New Dreamland Roller Skat 
ing Rink, 19 NEGLIGENCE CAses 1027, 14 
N. J. Super. 390, 82 A. 2d 458 (1951); New- 
man v. Christiansen, 149 Neb. 471, 31 N. W. 
2d 417 (1948) (dicta); State v. Monroe, 121 
N. C. 677, 28 S. E. 547 (1897); 52 American 
Jurisprudence, “Torts” (1944), Sec. 90; Re- 
statement of Torts (1934), Sec. 13, 
ment e. 


cited at 


com 
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that the defendant “intended” the 
wrong; where it was foreseeable, but 
not quite so clearly, we say he was 
“negligent.” Since the theoretical dis- 
tinction between battery predicated 
on presumed intent and negligence is 
not generally adhered to in practice, 
the difference between the two of- 
fenses is merely a matter of degree. 
‘Apparently the line has been drawn 
by the courts at a point where the 
known danger ceases to be only a 
foreseeable which a reasonable 
man would avoid, and becomes a sub- 
stantial certainty.” *” 


risk 


Liability for negligence, as has been 
intimated, is founded on conduct which 
is unreasonable in the light of the risk 
to others.'* A risk is a danger which 
is apparent, or which should be ap- 
parent, to one in the position of the 
actor.'® The 
adult actor’s conduct in the light of 


reasonableness of an 


the attendant danger is measured 
against the standard of the reasonably 
prudent man; in the case of infants, 
it is measured against the conduct 


expected of children of the same age, 
' In either 
case “(t)he idea of risk necessarily 


experience and intelligence.’ 


involves a recognizable danger, based 
upon knowledge of the existing facts, 
and some reasonable belief that harm 
may follow. The culpability of 
the actor’s conduct must be judged 
in the light of the possibilities ap- 
parent to him at the time, and not by 
looking backward ‘with the wisdom 
born of the event.’ The standard must 








“ Lopes v. Surchia, 112 Cal. App. 2d 314, 
246 P. 2d 111 (1952); Prosser, work cited 
at footnote 13, at Sec. 8; Restatement of 
Torts (1934), Sec. 13, comment d. 

Prosser, work cited at footnote 13, 
at p. 30 

" Harper, Torts (1931), Sec. 69. 

® Prosser, work cited at footnote 13, 
accompanying footnote 50. 

= Biddle v Mazzocco, 204 
P. 2d 364 (1955); Snuth v. U. 
681 (N. C., 1951). 

** Biddle v. Mazzocco, cited at footnote 20. 
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text 


Ore. 547, 284 
S., 94 F. Supp. 





be one’of conduct, rather than of con- 
sequences. It is not enough that every- 
one can see now that the risk was 
great, if it was not apparent when the 


conduct occurred. The court must 
put itself in the actor’s place.” * 


Or, as another writer has said: 
“Probably the most powerful and 
most uniform social policy crystallized 
in the various rules and doctrines of 
the law is to be found in this concept 
of foreseeability or expectability of 
certain harms from certain types of 
conduct. [T]he foreseeability 
factor is essential to liability. Some- 
where in the sequence of happenings, 
a defendant must have acted in a 
manner that threatened harm to others, 
or there will be no liability. 
[H]ence it appears that it may be 
stated as a major principle of the law 
of torts that there is no liability unless 
the harm sustained was, in some meas- 
ure, to be antitcipated.” ** 


Considering next the case law on 
the subject, we begin with an exam- 
ination of cases in which the infant 
defendant was charged with an inten- 
tional wrong, and the intent was pre- 
sumed from the nature of his conduct 
—that form of liability considered 
secondly under the heading of battery, 
above. 

In Hartfield v. Roper,** the court 
cites an English case*® in which a 
four-year-old child was held liable for 
trespass. No facts are stated. The 
case was decided in 1456, and it has 
been argued that this is the most 


* Prosser, work cited at footnote 13, at 


p. 121. 

* Harper, work cited at footnote 18, at 
p. 11. 

*21 Wend. 615, 34 Am. Dec. 273 (N. Y., 
1839). ’ 


*25 Hen. VI, 1lb. (This same case is 
frequently cited: 35 Hen. VI., 11b. Which 
citation is correct the writer cannot say.) 

* Bohlen, cited at footnote 1, at p. 11, 
citing W. G. H. Cook, “Mental Deficiency 
in Relation to Tort,” 21 Columbia Law Re- 
view 33 (1921), who states: “The Roman 
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recent English case holding an infant 
of comparable age liable for either 
acts of aggression or of negligence.*® 
In this country the cases are more 
numerous; many, however, are readily 
distinguishable from the English case 
on the basis of the defendant’s age. 
In Bullock v. Babcock," the defendant 
age 12, had been playing with a bow 
and arrow in the schoolyard. He chased 
a fellow student into the schoolroom, 
where the latter took refuge behind 
a blackboard. The defendant entered, 
boasted of being able to hit the waste- 
basket with the arrow and undertook 
to do so. At that instant the plaintiff 
stepped from behind the blackboard 
and was struck with the arrow. The 
defendant was held liable for the injury. 

In Tifft v. Tifft *° 
the father of a minor girl for the death 
of the plaintiff’s hog, caused by the 


an action against 


girl’s setting her dog upon it—the 
court held the father not liable for the 
tort of his daughter, stating obiter that 
the daughter would be liable for her 
own torts. The exact age of the daughter 
does not 


appear. Similarly, in Scott 


v. Watson,?® another case in which 
the defendant is referred to only as 
“a minor,’ the defendant 
liable for his own wrongdoing. In 


was held 


that case it appeared that the minor 
had gone, at his father’s direction, 
into the plaintiff’s close and had car- 
ried away the plaintiff’s hay. In hold- 
ing the child liable, the court rejected 
both the plea of infancy and the orders 
of the father as being exculpatory. 
law excepted furiosi from liability for delicts 
on the ground that a lunatic has no mind, 
that is to say, he was presumed to be in- 
capable of intending to do harm to his 
neighbors. By the Roman Dutch Law any 
person is answerable for his wrongful acts 
if he had intelligence to understand that he 
was doing wrong. ‘This,’ says Dr. R. W. 
Lee, ‘excludes lunatics and young children.’ ”’ 

* Case cited at footnote 3. 

* 4 Denio. 175 (N. Y., 1847). 

* Case cited at footnote 6, 
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When the act is wrongful the intent 

must necessarily be wrongful. The 

fact that an act was done with a good 

intention, or without any unlawful 

intention, cannot change that which 

is essentially an assault and battery. 
> 


In an early New York case,*® a 
14-year-old boy was held liable for the 
death of the plaintiff's horse which 
died from fright after the defendant 
had thrown a firecracker under the 
horse in a bit of Fourth of July exuber- 


ance. The court characterized the 
boy’s act as both “wrongful” and 
“unlawful.” To the same effect was 


the case ** in which a boy of 13 was 
held liable for injuries sustained by 
the plaintiff when the boy threw a 
piece of mortar at either the plaintiff 
or the plaintiff’s brother, the mortar 
striking the plaintiff in the eye. The 
action was for battery, and the court 
held that the defendant liable 
even though the act was done in sport 
and without actual intent to injure the 
plaintiff. Almost identical on the facts 
is a recent California case * 
the defendant, a boy of nine years, 
threw a rock which struck the plain- 
tiff, a girl of eight. There was some 
evidence that the defendant intended 
to strike another girl who was present 
(if so, presenting the familiar doctrine 
of “transferred intent’’), although the 
defendant denied any such intention. 
In reversing the nonsuit, the court 
ruled that it could not be said as a 
matter of law that the defendant was 
incapable of either negligence or in- 
tentional wrongdoing. 


"Conklin v. 
(N. Y., 1859). 

* Peterson v. Haffner, 59 Ind. 130, 26 Am. 
Rep. 81 (1877). 

* Singer v. Marx, cited at footnote 12. 

® Keel v. Hainline, cited at footnote 5. 

* 331 P. 2d, at p. 399. 


* Case cited at footnote 5. 


Was 


in which 


Thompson, 29 


garb. 218 
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The inherent danger of those who 
have a propensity to throw things was 
again illustrated in a recent Oklahoma 
While awaiting the arrival 
of their teacher to the classroom, a 


decision.** 


number of junior high school students 
engaged in friendly horseplay; their 
play took the form of throwing wooden 
another. 
The nonparticipants were seated in 
the middle of the battlefield and, 
tragically, one of them was struck in 
the eye, causing permanent loss of 
sight. In holding all participants liable 
for the injury, the court said: “The 
conduct was wrongful. When the act 
is wrongful the intent must neces- 
sarily be wrongful. The fact that an 
act was done with a good intention, 
or without any unlawful intention, 
cannot change that which .. . is 
essentially an assault and battery.” * 


blackboard erasers at one 


To the same general effect as the 
foregoing cases is the historic case of 
Vosburg v. Putney.®® There it appeared 
that the defendant, between the age 
of ten and 11 years, reached his foot 
across the classroom aisle and kicked 
the plaintiff on the shin. The kick, 
though not vicious, caused a previous 
injury to remanifest itself, to the great 
suffering of the plaintiff. Although 
the cause was reversed for error in 
admitting certain expert testimony, 
the court said that the kicking was, 
under the circumstances, an unlawful 
act for which the defendant would be 
liable. 


Analogous in principle to the rock- 
throwing cases is a case from Hawaii *° 
in which the defendant, a youth of 
seven years and nine months, was 





* Victoria v. Palama, 15 Hawaii 127 (1903), 
has been cited by eminent authority as a 
case in which the “act was done by the 
infant voluntarily and with the actual pur 
pose of causing the harm.” (Bohlen, work 
cited at footnote 1, at p. 1.) This is patent 
nonsense; it is evidence from the facts that 
the case was simply one of recklessness 
rather than of actual intent to injure. 
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playing make-believe with a shotgun. 
He aimed the shotgun at the plaintiff 
and it discharged, taking effect in the 


plaintiff's face. Under a statute im- 
posing liability upon the parent for 
torts of his child for which the child 
would be liable, the father was held 
accountable for the injury. 

Whether the defendant threw a rock 
at the plaintiff, kicked him in the shin, 
shot him, threw a firecracker under 
his horse, set a dog on his hog or 
stole his hay, all of the above cases 
have two things in common: (1) In 
each case the defendant was doing an 
act which was patently wrongful and 
(2) he was old enough to know it. 
In each case it may be fairly said that 
the conduct, in the light of the cir- 
cumstances in which it was done, was 
“substantially certain” not only to 
invade the interests of the plaintiff, 
but also to cause harm; further, the 
defendant in each case was of such an 
age as to be chargeable with foresee 
ing the harm as well as the technical 
invasion. 


In the above cases, the court fre- 
quently characterized the defendant’s 
conduct as “wrongful” or “unlawful.” 
If there is any distinction between the 
terms, it Conduct 
which experience has shown is so 


is perhaps this: 


likely to result in injury that reason- 
able men would not dispute the danger 
may be characterized as “unlawful.” 
“Wrongful” conduct, if distinguishable, 
would seem to be conduct in which 
the harm is less likely to occur, though 
still “substantially certain” to happen. 
Throwing erasers in a_ schoolroom 
may be an example of “wrongful” 
conduct; ** pointing a loaded gun at 





* Keel v. Hainline, cited at footnote 5. 

“Victoria v. Palama, cited at footnote 36. 

® See Prosser, work cited at footnote 13, 
at p. 30. In actual practice there may be 
no valid reasoning for distinguishing be- 
tween “wrongful” and “unlawful” other 
than to try and understand what the courts 
mean when they use such terms. In Seattle 
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another person, an example of an 
“unlawful” act. * It is clear from the 
above cases that intent to invade the 
privacy of another may be presumed 
from either type of activity.*® 

\s has been said, all of the battery 
cases previously discussed fall into 
the category of liability for intentional 
wrongdoing where the intent to bring 
about the contact with the person is 
presumed from the doing of an act 
under circumstances in which both 
the contact and the harm were fore- 
seeable. Theoretically, it is not neces- 
sary that the actual harm be foresee- 
able, for actual harm is not an essen- 
tial ingredient of battery. But in every 
case examined, save one, in which the 
defendant was liable on the basis of 
presumed intent, actual physical injury 
was foreseeable. The single exception 
to this general line of authority is the 
case of Garratt v. Dailey,*’ next to be 
considered. 

The facts of the Garratt case were 
The defendant was a boy 
and nine 


as follows: 
of the age 
He was visiting with the 


of five years 
months. 
plaintiff's sister in the backyard of the 
plaintiff's home. The plaintiff came 
out of the house to talk with her 
sister. Sometime subsequent thereto, 
the defendant moved a lawn chair a 
few feet sideways and seated himself 
in it. He next noticed that the plain- 
tiff was about to seat herself where 
the chair had formerly been, at which 
time he hurriedly tried to move the 
chair back to its original location. He 
was unable to get it back in time, and 
the plaintiff fell to the ground, sus- 
taining a fracture of her hip and other 
injuries. The case was remanded for 





v. Teamsters Union, 8 Wash. 2d 447, 112 


P. 2d 850 (1941), it was held that error was 
committed in using the word “unlawful” 
rather than “wrongful” in an instruction to 
the jury, but the error was not deemed 
prejudicial. 

” Case cited at footnote 5 
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e 
Conduct which experience has shown 
is so likely to result in injury that 
reasonable men would not dispute the 
danger may be characterized as “un- 
lawful.” “Wrongful” conduct would 
seem to be conduct in which the harm 
is less likely to occur, though still 
“substantially certain” to happen. 


clarification of whether the defendant 
knew with a_ substantial certainty 
when he moved the chair that the 
plaintiff would attempt to seat herself 
therein. On remand it was determined 
that the plaintiff, an arthritic, was in 
the act of seating herself when the 
youth moved the chair, and for that 
reason it could be said without doubt 
that he knew 
tainty that 
herself. That knowledge, it was held, 


with substantial cer 
she would try to seat 
was sufficient to charge the boy with 
an intentional battery. 


In the writer’s judgment the Garratt 
case was wrongly decided, though it 
is conceded that the court correctly 
perceived the theory of the law as 
it now stands. The objection to the 
result of the Garratt this: 
Although it be admitted that the child 
foresaw with “substantial certainty” 
the contact of the plaintiff with the 
ground, yet it is highly unlikely that 
he foresaw the harm which followed 
—that is, that the plaintiff, perhaps 
in large measure because of her arthritic 
condition, would sustain back injuries. 


case 1s 


In each of the cases previously noted, 
the defendant has been of such an age, 
and his conduct of such a nature, that 
the actual danger of injury to the 
plaintiff was foreseeable, and his action 
was therefore culpable. In the instant 
case, however, the writer contends 
that the defendant did not in fact 
foresee the danger, and could not as 


“See text accompanying footnote 17. 
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a matter of law be charged with hav- 
ing foreseen it. It is abundantly clear, 
moreover, that whether the child could 
see the possible consequences beyond 
the point of mere technical invasion of 
the plaintiff's person was never con- 
sidered by the court; it would seem 
that the court deemed the whole ques- 
tion of foreseeability of harm irrelevant 
in determining liability. 

It has been acknowledged previ- 
ously *' that in theory it is not neces- 
sary for the defendant to foresee the 
harm, for actual harm is not an ele- 
ment of battery. But in practice, every 
other court, to this writer’s knowledge, 
has presumed the intent necessary for 
battery only where actual harm as well 
as the technical invasion of the plain- 
tiff’s interest was reasonably foresee 
able. 


Presumably, the reasoning in the 
Garratt would control the first 
hypothetical fact situation which was 
posed at the beginning of this article. 
Though it be shown conclusively that 
the child was completely devoid of 
any realization of the harm that might 
tollow from his act, if he could foresee 
the mere contact with the person of 
the plaintiff—as he surely did, since 


case 


he had many times previously seen 
at kindergarten—he would 
be liable for all the natural and prob- 
his This 
would seem to be a clear case of lia- 
bility without “fault” and an abandon- 
ment of the principle that “there is 
no liability unless the harm sustained 
was, in some measure, to be antici- 
pated.” ** More difficult yet is ascer- 
taining the ultimate limits of such a 
doctrine. 


it happen 


able consequences ot act. 


Thus far we have considered only 
cases in which lability was founded 
on a presumed intent to cause bodily 
contact, the presumption arising from 
the fact that the defendant was of 


“Harper, work cited at footnote 18, at 


p. 1H. 
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such an age as to be chargeable with 
foreseeing the probable consequences 


of his act. Next to be considered are 
those cases in which the intent to 
cause the contact with the person or 
his property need not be presumed, 
that intent being clear. The only seri- 
ous question in such cases is whether 
the infant could reasonably be expected 
to foresee the consequences of the 
contact, and whether foreseeability of 
the consequences as well as of the 
contact should be a factor in deter- 
mining liability. 

The earliest of the cases for inten- 
tional wrongs involving infants of 
tender years was Hutching v. Engel,* 
decided in 1863. The defendant, six 
years of age, was held liable for inten- 
tionally entering upon the plaintiff's 
land and breaking down his shrubbery. 
It is not clear from the report of the 
case under what circumstances the 
defendant acted. An infinite number 
of fact situations are imaginable— 
for example, the child innocently be- 
lieved that he was on his own prop- 
erty. Judging, however, from the 
authority on which the court relied 
in reaching its decision,** the youth 
would have been liable regardless of 
his innocence of mind. 

The next case involving liability of 
infants under the age of six was McGee 
v. Willing.® The only report of the 
case is that contained in the charge 
to the jury. It appears from the facts 
related therein that the defendant 
struck his nurse in the with a 
hammer—either a toy hammer or a 
small household hammer of some sort. 
The judge charged the jury that the 
infant would be liable if he intention- 
ally struck the nurse, “although it 
may have been and was the mere act 


eye 


*8 Case cited at footnote 3. 

“ Reeve’s Dom. Rel. 258: “Where the 
minor has committed a tort with force, he 
is liable at any age; for in cases of civil 
injuries with force, the intention is not re- 


garded; for in such a case a lunatic is as 
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In every case, whether the infant is 
the plaintiff or the defendant, the 
issue of negligence is resolved on the 
basis of his ability to foresee the risk 
and danger. He must foresee actual 
threat of harm, it is pointed out. 

e 


of a foolish child ignorant of 
the consequences.” It may be sur 
mised that the infant intended to 
bring the hammer into contact with 
the person of the plaintiff, but it is 
highly unlikely that he foresaw the 
harm which would be caused thereby. 

Somewhat similar to the McGee 
case, in that it, too, involved injury 
to one left to care for a small child, 
is Ellis v. D’Angelo.*® It appears from 
the facts of that case that the plain- 
tiff, while babysitting with the four 
year-old defendant, was pushed to the 
floor by the defendant and sustained 
fractures to both arms and both wrists. 
The complaint stated three counts: 
(1) for battery, (2) for negligent con- 
duct of the child and (3) for negli 
gence of the parents. A demurrer to 
all three counts was sustained in the 
trial court. On appeal, the decision 
was reversed, the court holding that 
the demurrer should have been 
tained only to the second count. There 
by the court ruled that it could not be 
said as a matter of law that an infant 
four years of age was incapable of 
battery. In that regard, the decision 
seems to the writer to be questionable. 


sus 


Last to be considered is the class 
of cases in which the child is made a 
defendant in an action based on his 
alleged negligence. The cases in this 
area are generally uniform, the prin- 
ciples being well settled, although 


liable to compensate in damages as a man 
in his right mind 
“ Case cited at footnote 5 
“116 Cal. App. 2d 310, 253 P. 
(1953). 


2d 675 
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there is divergency in their application 
to particular cases. It will suffice to 
examine 
cases. 
In Shaske v. Hron,* it was held that 
a child of four years and eight months 


one or two representative 


was not capable of negligence as a 
matter of law. The disclosed 
that the defendant had thrown a rock 
at a bottle near which the plaintiff 
with the result that a 
chip of glass struck the plaintiff in 
the The court quoted the Re 
statement of Torts *® to the effect: 
“If he is so young as to be incapable 


facts 


was standing, 


eye. 


of exercising any of those qualities 
of attention, intelligence, and judg 
ment which to enable 
him to perceive a risk and to realize 
its unreasonable character he is generally 


are necessary 


incapable of negligence.’ (Italics sup 
plied.) It is fair to ask whether the 
result would have been the same had 
the action been brought on the theory 
of an intentional battery. 

Kuhns v. Brugger * was a case in 
volving injury from the discharge of 
a pistol. The defendant was 12 years 
of age. The defendant and his cousin 
had been playing in a bedroom of 
their grandfather’s house, and they 
the 
The defendant 


discovered weapon in a drawer. 
took the out 
and cocked it ; it discharged and struck 
the plaintiff. The defendant was found 


guilty of negligence, as was the grand 


weapon 


father. In affirming the decision, the 
court said: “Whether Brugger at his 


age and under the circumstances had 
the capacity to understand, comprehend 
and perceive the danger and risk in 
herent in handling this pistol was 
most suitable a question for deter 
mination by a jury.” °° 
plied.) 


(Italics sup- 


3 NEGLIGENCE Cases (2d) 594, 266 Wis. 
384, 63 N. W. 2d 706 (1954). 

*§ Sec. 283, comment e. 

7 NEGLIGENCE CASES 
331, 135 A, 2d 395 (1957). 

% 135 A. 2d, at p. 402. 


(2d) 540, 390 Pa. 
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Cases illustrating this same point 
could be multiplied. In every case, 
whether the infant is the plaintiff or 
the defendant, the issue of negligence 
is resolved on the basis of his ability 
[t is 
not sufficient that he foresee merely 
a contact with the person of another ; 
he must foresee actual threat of harm. 
The Restatement of Torts lends addi 


to foresee the risk and danger. 


tional authority to this proposition: 
“Insofar as concerns the child’s capacity 
to realize the existence of a risk, the 
individual qualities of the child are 
taken into account. If the child is of 
sufficient age, intelligence and experi- 
ence to realize the harmful potentialities 
of a given situation, he is required to 
exercise such prudence in caring for 
himself and such consideration for the 
safety of others as is common to chil 
dren of like intelligence and 


age, 


experience.” °*! 


With this brief review of the law, 
the validity of the thesis presented 
may be examined more closely. It has 
been said that in cases for intentional 
wrong all that 
is necessary is that the infant actor 
intend to cause contact with the per- 
son of the plaintiff.* 


for example, battery 


It is not neces- 


sary that the defendant realize the 
intrinsic danger of such contact or 
that he intend to do harm to the 


plaintiff. It is only necessary that he 
intend to cause the contact—if intent 
and contact coincide, the actor is liable 
for all the natural and probable conse 
quences of his act.°* The law, in such 
a case, presumes that the actor fore- 
saw the probable consequences and 
that he intended such consequences. 
In truth, where the defendant is four, 
five or six 


years of age, it is most 


likely that he neither foresaw nor 





* Restatement of Torts, Sec. 167, com- 
ment e. 

* See text accompanying footnote 17. 

“ Harper, work cited at footnote 18. at 


pp. 14-15, 
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intended any actual harm. Though 
innocent of intent to injure the plain- 
tiff, the infant is held liable; this would 
certainly seem to be “an anachronistic 
vestige of earlier common law prin- 
ciples, in other fields now outmoded.” ** 


In the first hypothetical, set out at 
the beginning of this article, inasmuch 
as the child obviously intended to 
cause the plaintiff to come in con- 
tact with the ground—this being the 
essence of the “joke” in the boy’s 
mind—he would be liable. Moreover, 
the same result is reached whether 
(1) the intent to cause the contact is 
admitted, as in the hypothetical, or 
(2) the intent is presumed from the 
fact that the contact was substantially 
certain to follow and that the defend- 
ant could foresee that fact, as in 
Garratt v. Dailey discussed earlier. 
In the writer’s opinion, intent should 
be presumed only where both the con- 
tact and the risk of actual harm can 
be foreseen by the infant actor. It 
appears that most courts so amend 
the theory; Garratt v. Dailey applies 
the theory of battery strictly and with- 
out amendment. 

As has been seen, negligence lia- 
bility, on the other hand, readily recog- 
nizes the infirmities of youth, their 
want of understanding and lack of 
caution. As one court said: “A minor, 
in the absence of evidence to the con- 
trary, is universally considered to be 
lacking in judgment. His normal 
condition is one of recognized incom- 
petency.” °° To be liable in negligence, 
the child must foresee more than a 
mere touching of another person; he 
must perceive the risk of harm. Therein 
lies the unjustifiable inconsistency. 
Why is not the law as indulgent 
with youth in the one case as it is 
in the other? 





* Ellis v. D'Angelo, cited at footnote 46, 
at p. 676. 


Case cited at footnote 5. 
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In the second hypothetical, there- 
fore, the infant could not be held 
liable, unless it could be said that, as 
a reasonable child of the same age 
and experience, he could foresee the 
danger inherent in taking the chair 
without first calling the plaintiff’s 
attention to that fact. Only if he 
could be expected to foresee both that 
the plaintiff would attempt to sit 
down without looking, and that if she 
did she might in some manner be 
injured, could he be liable for negli- 
gence. In other words, unless the 
infant sees the probable harm as well 
as the technical invasion of the plain 
tiff’s rights, he cannot be held liable 
for negligence; foreseeing only the 
latter will suffice for liability for battery. 

One case has been found which 
specifically verifies the writer’s thesis. 
It is the previously noted case of Ellis 
v. D’Angelo.** In that case the court 
laid down the rule that an infant 
might be adjudged incapable of negli- 
gence as a matter of law, though he 
was not deemed incapable of battery 
as a matter of law. After pointing 
out that the rule which they were 
applying to the case was merely a 
codification of the common law rule, 
the court said: 


“From these authorities and the 
cases which they cite it may be con- 
cluded generally that an infant is 
liable for his torts even though he 
lacks the mental capacity to recognize 
the wrongfulness of his conduct, so 
long as he has the mental capacity 
to have the state of mind necessary 
to the commission of the particular 
tort with which he is charged. Thus 
as between a battery and negligent 
injury an infant may have the capacity 
to intend the violent contact which is 
essential to the commission of battery 


* Charbonneau v. MacRury, 84 N. H. 501, 
153 A. 457, 73 A. L. R. 1266 (1931). 
* Case cited at footnote 46. 
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when the same infant would be in- 
capable of realizing that his heedless 
conduct might foreseeably lead to in- 
jury to another which is the essential 
capacity of mind to create liability for 
negligence.” °° 


It is the writer’s contention that 
this diversity of result is unwarranted 
as a matter of social policy. The 
argument most frequently urged as 
justification for liability of infants for 
“intentional” torts is the age-old adage 
that “where a loss must be borne by 
one of two innocent persons, it shall 
be borne by him who occasioned it.”’ °° 
As justification for diversity of result, 
the maxim much; it is 


proves too 


equally applicable to cases in which 
the infant defendant is charged with 
negligence. 

If the basis of liability is to be loss 
rather than fault, then the objection 
which is made here can have no 
validity. If the basis of liability is 
fault, however, then in the words of 
Professor Bohlen: 

“[S]lo long as it is accepted as a 
general principle that liability for 
injuries to certain interests are to be 
imposed upon those guilty of fault in 
causing them, it should be applied 
consistently and no liability should be 
imposed upon those for any reason 


incapable of fault.” ®° [The End] 


INDEPENDENT INSURERS’ MANAGER REPORTS 


Speaking before the sixteenth annual meeting of the National 
Association of Independent Insurers this November, Vestal Lemmon, 
general manager of the association, discussed three “crucial questions” 


facing the insurance industry; 


on underwriting and cancellation of motor vehicle insurance” ; 
“still unresolved financially irresponsible motorist problem” 


the “tightening shroud of controls 


the 


and 


“the matter of where we are heading competitionwise.” 


Referring, on the first question, to the many bills promoted in 
the last legislative session of New York State, Mr. Lemmon pointed 


out that some 


to two years except for such causes as nonpayment or fraud.” 


“would have made policies nonterminable for up 


That 


this and other proposals onerous to the insurance industry were not 
enacted was attributed in part to the “strong opposition by our 
Association and other groups.” 
A suggested solution to the controversial uninsured motorist 
protection is “a combination of tighter FR provisions with a measure 
requiring inclusion of UM coverage in every private passenger 
auto liability policy, with right reserved to the insured to have the 
coverage endorsed off if he wishes.” 
In the matter of competition, Mr. Lemmon warned against the 
effects of more rigid forms of rate regulation and favored instead 
a rate law governed by the NAII definition of adequacy (first formu- 
lated in their bill to the NAIC Senate Subcommittee): “upon rea- 
sonable assumptions of prospective loss and expense experience, will 
the rate produce an underwriting loss’ If so, it is inadequate. If 
not, it is adequate.” 


5° 253 P. 2d, at p. 677. ” Bohlen, 


work cited at footnote 1, at 
® Beals v. See, 10 Pa. 56, 61 (1848)  p. 32. 
(dictum). 
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bear on the operation of voluntary health insurance. Representing the 


insurance industry is Donald D. Cody, group actuary and second vice 
| president of the New York Life Insurance Company. At page 787 
Artemas C. Leslie, legal consultant for the Blue Cross Commission and 
the National Association of Blue Shield Plans, explains the community 
| service theory of prepayment; and Robert S. Lane, manager of employee 
| benefits for the Socony Mobil Oil Company, at page 794 describes an 
| employer’s plans for the protection of his personnel. These articles were 
originally presented by the authors when they appeared as panelists ae 
the 1960 meeting of the American Bar Association in Washington, D. C 


The three articles presented here bring three distinct points of view to 


Voluntary Plans for Protection 


Against Hospital and Medical Expenses 


By DONALD D. CODY 


CCORDING TO THE LATEST ESTIMATES of the Health 
Insurance Council the number of persons covered in the United 
States as of June 1, 1960, by various types of voluntary plans for pro 
tection against hospital and medical. expenses are as follows: hospital 
expenses—130 million; surgical expenses— 118 million; regular med- 
ical expenses—84 million; and major medical expenses—24 million. 
During 1959, voluntary health insurance benefits payments amounted 
to $5.2 billion (including $0.8 billion of loss-of-time benefits), which 
was 11 per cent more than during the previous year. 

It is my purpose to discuss the insurance companies’ participation 
in these voluntary plans for protection against hospital and medical 
expenses. I shall restrict myself to group insurance, which provided 
about three fourths of the claims payments made by insurance com- 
panies in the health insurance area. 

First of all, I want to make certain comments of a general nature 
about the manner in which the insurance of medical care operates 
then I shall describe various types of group medical care insurance, 
and finally I shall touch upon some of the important current problems. 


Medical Care Insurance 

The simplest and truest conception of insurance is that it is a 
means of collecting predetermined amounts of funds from many and 
pooling such monies to provide large amounts to the few suffering 
some contingency of loss. Insurance is thus merely a risk-spreading 


operation. 
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The parties in the simple type of 
insurance, such as individual life in 
surance, are merely the insured indi- 
viduals and the insurance company. 
In group insurance, there is another 
party, namely, the policyholder, usu- 
ally an employer, or a trustee of se\ 
eral employers, or of several employers 
and several labor unions. This policy- 
holder in group insurance with insurance 
companies almost invariably pays all 
or part of the premium and, of course, 
the central administrative 
agency for the group insurance plan. 


acts as 


Furthermore, in life insurance, whether 
it be individual life insurance or group 
life insurance, the amount insured is 
fixed in dollars very different indeed 
from the situation in any type of med 
ical care insurance. 

When 


types of insurance, especially group 


you come to complicated 


medical care insurance, there is an 
important fourth party, namely, the 
suppliers of medical services. As a 
result of this fourth party the insur- 
ance companies find themselves in the 
middle of a vast complex of problems 
from which they may not stand aloof. 
Furthermore, the 
are subject to many subjective influ 


amounts insured 
ences like the choice, extent and qual 
ity of services; inflation of costs; and 
uncertainties of fee setting. The in 
surance companies feel strongly that 
they should not attempt to control 
these subjective influences and that 
any insurance mechanism which exerts 
such control potentially can become 
the dictator of the medical profession. 
They, therefore, look to the medical 
profession itself to control these in- 
Huences. 


The insurance companies feel that 
they should not be asked to solve the 
many sensitive problems such as those 
that exist between specialties and that 
exist between the medical profession 
and the hospitals. 


Voluntary Plans for Protection 


Types 
of Group Medical Care Insurance 


Basic medical care coverages. 
Group medical care insurance cover- 
ages, because of the historical pattern 
established by Blue Cross and Blue 
Shield organizations, have developed 
as blocks of protection. These blocks 
of protection are the traditional basic 
medical coverages as follows: 

(1) Hospital expense insurance con- 
sisting of room-and-board charges with 
dollar maximums or with semiprivate 
maximums for specific periods of time, 
like 70 days, combined with a maxi 
mum dollar allowance to cover other 
hospital charges, such dollar maxi- 
mum running to perhaps 20 times the 
room-and-board allowance. 


(2) Surgical expense coverage accord- 
ing to fee schedules where such sched 
ules may be based upon surgical fees 
charged under insurance plans or on 
relative value schedules such as the 
California Value Schedule 
developed by the medical profession. 


Relative 


(3) Doctors’ fee coverages for visits 
to the hospital, to the home or to the 
doctor’s office subject to maximum 
dollars per visit and to maximum 
number of visits. 


(4) Laboratory and diagnostic ex- 
pense insurance providing for labora- 
tory procedures and diagnostic radiology 
according to schedules or according 
to blanket maximums per illness or 
per year. This coverage applies pri- 
marily to out-of-hospital services. 

(5) Supplementary accident medi- 
cal expense coverage used primarily 
in the Western states and providing 
blanket amounts against hospital, 
doctor, laboratory and diagnostic fees, 
etc., for treatment of injury caused by 
accident where such charges are not 
covered by other basic coverages. 

(6) Minor surgery expense cover- 
age providing for treatment in doc- 
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tors’ offices in minor surgery and 
accident situations. This coverage is 
similar to that provided in the out- 
patient provision in the standard hos- 
pital coverage and does not provide 
for any reimbursement for profes- 
sional fees. 

(7) Miscellaneous like 
polio expense insurance and dread 


coverages, 


disease expense insurance, which pro- 
vide for blanket amounts against all 
types of medical treatment arising in 
these categories and not covered by 
other basic blocks of protection. 

(8) Supplementary major medical 
expense insurance. This is a type of 
major medical insurance which picks 
up all the gaps left by the basic cov- 
erages and is integrated with them. 
In simplest form, it provides for 80 
per cent of the medical 
charges over the sum of the benefits 
provided in the basic coverages plus 
$100 out-of-pocket each calendar year. 
mean those 


excess of 


sy medical charges, | 
made by physicians, surgeons, regis- 
tered nurses, radiologists, anesthetists, 
laboratories, physiotherapists, hospi- 
tals and ambulance services, for drugs, 
devices, oxygen, 
radioactive material, Like the 
comprehensive major medical design 
which I shall describe later, the sup- 
plementary major medical coverage 
makes no discrimination against types 
of medical service, picks up all types 
of medical care charges and typically 
pays benefits up to $5,000 or $10,000 
for each illness or, alternatively, for 
all illnesses during the lifetime of the 
insured individual. 


prosthetic blood, 


|xtc, 


These blocks of protection in gen- 
eral may be purchased separately or 
together. Complete protection is ob- 
tained only if the supplementary major 
medical is part of the package. The 
historical development of these blocks 
of protection is such that hospital and 
surgical coverages invariably are em- 
phasized and, as you well know, this 
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has had influence on medical practice 
as to intensive use of hospitals. 


Comprehensive major medical cov- 
erages.—Some years ago, because of 
the shortcomings in the traditional 
pattern of benefits, the insurance in- 
dustry developed a new form of major 
medical insurance coverage which is 
most commonly known as compre- 
hensive major medical insurance. In 
classic form the under this 
type of coverage are very simply ex 


benefits 


pressed, namely, 80 per cent of medi 
cal care charges in excess of a deductible 
of, say, $50 for one illness and total 
benefits payable up to $10,000 for such 
illness. Alternatively, the deductible 
may be defined as $50 for all illnesses 
of one individual during a calendar 
year. Furthermore, the maximum of 
$10,000 may apply to all illnesses dur 
ing the lifetime of an insured individual. 

The basic advantage of this classic 
form of comprehensive major medical 
is that there is no emphasis on any 
treatment. In- 
hospital and out-of-hospital services 


particular type of 
are equally insured for, and specific 
specialties are not favored. It was 
the great hope of the insurance indus- 
try that this type of design would be 
accepted by the public and that the 
medical profession would be free to 
develop its methods of treatment and 
use of facilities without the unfortun- 
ate influence of insurance funds being 
available more for one type of treat- 
ment than for another type of treat- 
the 
was expected to remove from the in- 


ment. Furthermore, deductible 
surance mechanism the heavy expense 
of making many small claim payments 
which result in inefficient use of the 
premium dollar. Also, coinsurance of 
20 per cent was expected to restore 
the traditional interest of the patient 
and medical profession in dealing 
with each other in a proper manner 


as to fee making and utilization. 
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You are perhaps familiar with the 
manner in which this classic design of 
comprehensive major medical has 
been changed. The insurance indus- 
try found that the basic patterns to 
which the public had become accus- 
tomed, namely, emphasis on hospital 
and surgical coverages, are very hard 
to break. Classic design has therefore 
been adjusted to re-emphasize the 
hospital coverage, and most compre- 
hensive major medical plans today 
are providing for first-dollar hospital 
coverage and without any coinsurance 
on the first $500 of hospital charges. 

Most comprehensive major medical 
for f 
medical care charges which are in ac- 


contracts provide coverage of 


cordance with the usual and customary 


fees of a community. We have dis- 
covered that this usual and customary 
concept is complicated to administer 
and that it the 
between the insurance company and 


influences relations 
the policyholder, on the one hand, 
and between the insured individuals 
and the medical profession, on the 
other hand. For instance, each insur- 
ance company tries to establish in a 
given area a level of fees which it 
regards as usual and customary. This 
is usually related to some relative 
value schedule like the California Rel- 
Value Schedule with the 
values taken at dollar values believed 
to be representative of the area. The 
dollar value of the unit in the case of 
surgery is usually graded by level of 
income, reflecting the custom of many 
doctors to charge in accordance with 
the ability to pay. Many people in 
the insurance business are becoming 
convinced that extracontractual stand- 
ards of this type are not workable at 
least in some areas, and it is my per- 
sonal feeling that in the near future 
many major medical insurance cover- 
ages will include fee schedules like 
the California Relative Value Sched- 
ule, so that there can be no question 


ative unit 


Voluntary Plans for Protection 


about the extent of the contractual 


liability for benefits. 

Incidentally, in 1959, 35 per cent of 
New York Life medical care insur- 
ance sales on groups of 25 or more 
lives were comprehensive major med- 
ical, and another 28 per cent included 
supplementary major medical insur- 
ance. About 60 per cent of our in- 
force medical care insurance plans of 
this size have some kind of major 
medical coverage. 


Some Problems 


Secular trends in cost.—The most 
important problem facing suppliers of 
voluntary plans for protection against 
hospital and medical expense is the 
steady and rapid increase from year 
to year in hospital and medical ex- 
The cost of medical care per 
capita for many years appears to have 


penses. 


been increasing at the rate of about 
5 per cent per year, split about equally 
between real cost and inflation. The 
increase in real cost represents some 
abuse and some unnecessary utiliza- 
tion but, more importantly, reflects 
better medical care by more highly 
trained personnel using better tech- 
niques, facilities and equipment. The 
rise in the inflationary part of the 
increase represents not only the de- 
preciation in the value of the dollar 
but also the effects of betterment in 
industrial productivity which cannot 
be reflected in any marked degree in 
medical care, since medical care is 
primarily a personal service function. 
3ecause of the nature of the under- 
lying causes for these increases, I 
personally that the American 
public has to expect to devote an in- 
creasing percentage of national ex- 
penditures to medical care. 


feel 


The annual increase in costs varies 
from one insurance coverage to an- 
other. Currently, the annual rates 
of increase appear to be as follows: 
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hospital—5 per cent ; surgical—3.5 per 
cent ; medical—-4.0 per cent ; and com- 
prehensive major medical—7.5 per cent. 


In the face of these facts the pro- 
viders of these voluntary plans for 
protection—both insurance companies 
and Blue Cross and other service or- 
ganizations — are spending a great 
deal of effort together with the hos- 
pital and medical professions in im- 
provements in design of product and 
understandings of the true nature of 
insurance and in the installation of 
controls on cost and on utilization 
of medical facilities and personnel. The 
insurance industry has formed the 
Health Insurance Council as the rep- 
resentative of eight major associations 
in the life insurance and accident and 
sickness insurance business. The 
main function of the Health Insur- 
ance Council is to provide liaison be- 
tween the companies in the health 
insurance business and the 
providers of medical care. Extensive 
work is being done at the grass roots 
by the state committees of the Health 
Insurance Council with 
county and state medical societies and 
hospital associations. The 
intensive and generally successful. 


various 


working 


work is 


Voluntary health insurance for 
aged.—Recently much serious con- 
sideration has been given at both na- 
tional and local levels to the problems 
of providing health insurance for the 
aged. The occurrence of illness is 
much higher and the cost and length 
of illness is much greater among the 
aged than among people in their active 
working years. As a rough rule of 
thumb, the cost of medical care for a 
married couple over age 65 is 2% to 
three times the cost of medical care 
for the average working man, his wife 
and children. Furthermore, the ability 
of the aged to pay premiums for this 
higher cost medical care insurance 
coverage is impaired. 
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According to the latest estimates of 
the Health Insurance Association of 
America, some 49 per cent of the 
people in the United States at least 
aged 65 are believed to have some 
voluntary health insurance coverage 
during 1960. This 49 per cent repre 
sents 7.7 million people aged 65 and 
over. Something under 3 million are 
covered by insurance companies and 
the balance by Blue Cross, Blue Shield 
and other plans. About two thirds of 
those aged covered by insurance com- 
panies are insured under individual 
policies and the rest are continued 
under group policies—the inverse of 
the situation among actives. In the 
past year or so, about a half million 
people have become covered by the 
mass enrollment in “ “senior 
citizens” plans. It is to be noted, 
however, that at the end of 1959 over 
half the people with insured group 
under which 
either continue employees under the 
group policy after retirement or will 
permit conversion without evidence 
of insurability at retirement. It is ex 
pected, therefore, that the future will 
see a rapid increase in the coverage 


over 65” or 


coverage were plans 


of aged people, the increase generat 
ing from this source alone. 

Voluntary health insurance can never 
reach 100 per cent of the aged because 
many aged do not need or want health 
insurance—old-age assistance recipients 
who receive medical care at govern- 
ment expense, the armed forces, sea- 
men, members of religious 
wealthy individuals, etc. It is esti- 
mated that by 1965 voluntary plans 
will reach 80 per cent of those aged 
who need and want them and that this 
figure will be 65 per cent by the end 
of 19060. 

Since individual policies involve pre- 
miums paid for entirely by the insured, 
most such policies have restricted 
benefits compatible with the ability 
to pay the premium. The real poten- 


orders, 


1960 
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tial for the coverage of the aged lies 
in the continuation of group insurance 
benefits to retirees where the employer 
can share in the cost of the benefits, 
thereby reducing the contributions of 
the retired employee himself to a rea- 
sonable level. It should be mentioned 
here, of course, that Blue Cross plans 
which are essentially area coverages 
generally having unique franchises 
an, through so-called community rat 
ing, average the costs of extensive 
coverage for the aged with the lower 
cost of coverage for actives. It is im- 
possible, however, for insurance com- 
panies to do this because they operate 
Naturally 
when an employer includes the retired in 


in a competitive domain. 


his group plans, he, too, averages the 
costs of active and retired; and this 
can be done with only modest increases 


is especially true with respect to em- 
ployers with expanding businesses be- 
cause of the greater numbers of active 
employees relative to retired as com- 
pared with organizations that are not 
growing or are decreasing in size. 
Insurance companies and_ service 
like Blue are 
making a mighty effort to provide 
voluntary plans for all aged willing 
and able to pay premiums. It is the 
attitude of the insurance business 
generally that legislation should pro- 


organizations, Crees. 


vide medical care only for those who 
cannot provide reasonably for them- 
It is our conviction that any 
other kind of legislation will inevit- 
ably lead to government control of 
medical care facilities and costs, and 
that the result could differ only in 


selves. 


degree from socialized medicine. 


in the employer’s over-all rates. This 


[The End] 


By ARTEMAS C, LESLIE 


HE DEVELOPMENT and the rapid expansion of voluntary 
health protection is one of the phenomena of our time. Budgeting 
the cost of health expense in advance of trouble makes good sense to 
150 million Americans who have one or another form of voluntary 
hospital and medical prepayment or insurance. Last year more than 
$5 billion was paid in benefits by the various types of health insur- 
ance coverages. 


Within the broad area which is covered in the field of voluntary 
health protection, there are a number of distinct and individual ap- 
proaches, offering to the prospective buyer the opportunity to choose 
the kind of plan and the type of coverage that he desires. A free and 
competitive market has given the public the benefit of experimentation 
and a substantial expansion of benefits. 

The two most accepted methods of protection against the cost of 
hospital and medical care are: the insurance concept of limited lia- 
bility against loss, and Blue Cross-Blue Shield—the community serv- 
ice approach. Upon them rests the primary responsibility for ‘quate 
protection to the public. 


The real impetus to the growth of voluntary health insurance 
came during and immediately following World War II, when health 
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and welfare benefits became a matter 
of collective bargaining in place of 
wage increases. 

In order to have a better under- 
standing of the philosophy which un- 
derlies the voluntary prepayment of 
hospital and doctors’ services, as rep- 
resented by Blue Cross-Blue Shield, 
it is appropriate that we review briefly 
the history of these two methods of 
protection. 


Origin and Development 
of Blue Cross 


The Blue Cross movement derived 
from a number of early efforts by 
communities, hospitals, schools and 
groups of citizens to provide a non- 
profit community-service method of 
guarding against sudden heavy finan- 
cial burdens for hospital care by 
means of a system of prepayment. 
The plan which is generally consid- 
ered to be the model of present Blue 
Cross plans was organized in Dallas, 
Texas. 


The schoolteachers of Dallas were 
hard hit by the influenza epidemic of 
1918, suffering both from loss of in- 
come due to absence from work and 
from the costs of illness itself. Dr. 
(Ph.D.) Justin Ford Kimball, then 
superintendent of the Dallas schools, 
worked out a sick benefit fund for the 
teachers under which each contributed 
$1.00 a month into a common fund, 
from which a teacher would draw 
$6.00 a day for each day’s absence, 
after being absent for one week. 


In June, 1929, Dr. Kimball was 
named executive vice president of 
Baylor University in charge of the 
Dallas Scientific Units—a medical 
school, dental college, school of nurs- 
ing, school of pharmacy and Baylor 
University Hospital. All of the Dal- 
las units were losing money, but the 
largest and most difficult financial 
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problem was a continuing hospital de- 
ficit. A review of the hospital’s “ac- 
counts receivable” disclosed the names 
of many schoolteachers who owed 
amounts of from less than $100 to 
more than $1,000. Dr. Kimball knew 
that most of the teachers could never 
repay these obligations from their 
modest earnings, but he decided to 
explore the possibility of solving this 
problem through a means similar to 
the previously established sick bene- 
fit fund. Accordingly, he obtained 
permission to study the records of 
this fund with respect to the inci- 
dence and cost of sickness among the 
teachers’ group. 


His study completed, Dr. Kimball 
offered the Dallas schoolteachers pre- 
payment of the services of Baylor 
Hospital for 50 cents a month, pro- 
vided that at least 75 per cent of them 
enrolled. Response to the offer re- 
sulted in a more than the 75 per cent 
enrollment, and the Dallas teachers 
became eligible for prepayment of 
hospital care at Baylor Hospital on 
December 20, 1929. 

The teachers’ group was followed 
by the employees of a Dallas news- 


paper and then by the personnel of a 
Dallas bank. 


Word of the Baylor venture into 
hospital prepayment spread rapidly. 
Here was a new idea that worked not 
only to assure hospital income but 
also to solve the ever-present problem 
of paying for the cost of personal hos- 
pital care. 


In 1932, the first multihospital plan 
was formed in Sacramento, Califor- 
nia. In other communities more than 
one local hospital had been the focus 
of a single hospital plan, with the re- 
sult that there was competition among 
plans for subscribers and, also, there 
were interfering limitations upon the 
subscribers’ free choice and the phy- 
sicians’ wishes in the care of private 
patients. In Sacramento, the hospi- 
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tals joined together and, with the 
support of community groups, offered 
prepaid hospital services to the em- 
ployed people of the city, with the 
hospitals themselves providing the 
necessary initial working funds. 

The first county-wide plan was set 
up in Essex County, New Jersey, in 
1933, through the agency of the Hos- 
pital Council of Essex County and a 
private group. After six months of 
operation, the initial working capital 
supplied by this private group was 
refunded, the services of this group 
as organizers were discontinued and 
the Hospital Council itself took over 
full management of the plan. 


During the next three years non- 
profit community hospitalization plans 
began to multiply so rapidly as to 
take on the character of a national 
movement, and the growing signifi- 
cance of these organizations called 
forth study and comment by inter- 
ested hospital and medical associa- 
tions. As early as 1933, the board of 
trustees of the American Hospital As- 
sociation, acting through its Council 
on Community Relations and Admin- 
istrative Practice, completed its first 
study and adopted a resolution ap- 
proving the prepayment principle as 
a practical solution to the problem of 
distributing the cost of hospital care 
as borne by persons of limited income. 


Continuing study by the American 
Hospital Association led to the es- 
tablishment of that association’s Com- 
mittee on Hospital Service in January, 
1937. The name of this committee 
was later changed to Commission on 
Hospital Service, then to Hospital 
Service Plan Commission, and in 1946 
to Blue Cross Commission. 


Under one name or another the 
Blue Cross Commission of the Ameri- 
can Hospital Association has func- 
tioned continuously, since its founding 
in 1937, as the co-ordinating agency 
for nonprofit hospital service prepay- 
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ment plans which meet the standards 
demanded by the American Hospital 
Association. The development of 
these standards culminated in the offi- 
cial approval by the American Hos- 
pital Association of 40 of the nonprofit 
hospital service plans which were then 
functioning in various parts of the 
country on April 1, 1938. Since then 
the number of approved plans has 
grown to the present total of 78 in 
the United States and one in Puerto 
Rico. A few plans have disappeared 
from the rolls of the commission due 
to mergers of two or more smaller 
plans functioning in the same com- 
munity. However, there has been no 
halt in the constant growth of public 
acceptance and dependence upon Blue 
Cross services. Today the 79 Blue 
Cross plans in the United States and 
Puerto Rico have a total membership 
of approximately 57 million. 


Blue Cross Plan Described 


A plan must be a nonprofit corpora- 
tion, organized under community and 
profession sponsorship and approved 
by the American Hospital Association 
for the purpose of enabling the public 
to defray costs of hospital care on a 
prepayment basis. Equally funda- 
mental is the fact that the benefits to 
subscribers are in terms of hospital 
care, rather than cash indemnity, and 
that the hospital care provided is 
guaranteed by the participating hos- 
pitals through contractual arrange- 
ments between the hospitals and the 
plan. 


There is, of course, an agreement 
between the plan and its subscribers 
listing the exact benefits to which the 
subscriber is entitled. These benefits 
may be generally defined as those of 
hospital care, as distinct from the pro- 
fessional services of a physician. Full 
benefits are provided for a period 
which varies among the plans. Some 
plans also provide for reduced benefits 
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for an additional period, averaging 
about 50 per cent of full benefits. 


Organization and Control 
of Blue Cross Plans 


Blue Cross plans are managed by 
their boards of directors (sometimes 
called trustees). The method of se- 
lection of the board itself varies in 
different communities, but in a ma- 
jority of plans the entire board is 
elected by the members of the cor- 
poration. In sum, the ultimate con- 
trol of a Blue Cross plan rests in the 
membership of that Blue Cross cor- 
poration. Direct representation of 
the subscribers is rare, if such repre- 
sentation is considered as requiring 
the inclusion of subscribers as such in 
the voting membership of the plan 
corporation. 


The membership of a plan, which 
elects the board, is in most instances 
divided among the hospitals, the med- 
ical profession and the general public. 


Origin and Development 
of Blue Shield 

There is nothing new about the idea 
of paying physicians in advance for 
their services. In ancient Greece and 
Rome, and in medieval Europe, it was 
customary for wealthy families to re- 
tain physicians as permanent mem- 
bers of their households, looking after 
the medical needs of the family and 
its servants—often a sizable group— 
in return for a comfortable living and, 
frequently, an annual stipend. In the 
case of landowners with extensive 
holdings, it became customary for the 
family physician to attend the needs 
of tenant farmers and villagers living 
on his patron’s property. In rural 
areas, especially, the remnants of this 
earlier system of medical care were 
still in evidence as late as the middle 
of the nineteenth century. 
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The direct forerunners of Blue 
Shield did not appear in the United 
States, however, until the late years 
of the nineteenth century, when lum 
ber and mining companies operating 
in remote areas in the Northwest 
provided “contract service” for com 
pany employees and, 
their families. Some of the companies 
made contracts directly with indi 
vidual physicians who agreed to pro- 
vide complete medical service for 
company employees. In return, they 
received a regular monthly fee that 
varied according to the number of 
men on the company payroll. Other 
companies entered into contracts with 
groups rather than with individual 
physicians. In the Pacific Northwest, 
medical service bureaus were organ 
ized and made contracts with em 
ployers for the provision of medical 
service to workers on a prepaid or 
monthly fee basis. 


occasionally, 


In the 1930's, the interest of the en- 
tire nation, and of physicians espe- 
prepayment 
aroused by the spectacular growth of 


cially, in medical was 
the community-wide, nonprofit Blue 
In at 
least one state, California, physicians 
were persuaded that there was a pub- 
lic demand for medical prepayment 
service and decided that it could best 
be met through voluntary, profes- 
sional action. In 1939, the first Blue 
Shield-type plan was established. The 
California Physicians’ Service, a non 
profit corporation, was started with 
capital funds advanced by the California 
Medical Association. 
generally followed recommendations 
made several years earlier by the Na 
tional Committee on the Cost of Med 
ical Care, a study group headed by 
Dr. Ray Lymen Wilbur, for many 
years dean of the medical school and, 
later, president of Stanford Univer- 
sity. Dr. Wilbur became the first 
president of California Physicians’ 
Service. 


Cross plans for hospital care. 


Its provisions 
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At first, California Physicians’ Serv- 
ice offered a contract at a cost of $1.70 
a month that provided complete phy- 
sicians’ services for employed persons 
who were enrolled in groups at their 
places of employment. Enrollment 
was limited to persons earning less 
than $3,000 a year, and physicians 
were reimbursed by the plan on a 
unit basis. The unit of payment had 
a par value of $2.50—the fee for an 
office visit—other services being valued 
in multiples of this unit. As was to 
be the case with most of the Blue 
Shield plans that were organized 
throughout the country in the follow- 
ing decade, California 
Service entered into agreements with 
the Blue Cross plans in California 
providing for joint enrollment of sub- 
scribers and families in the medical 
and hospital plans, and joint collec- 
tion of subscription fees. 


Physicians’ 


In the beginning, enrollment in Cal- 
ifornia Physicians’ Service was slow, 
and it developed that subscribers used 
more services than the plan was able 
to pay for at the established rate. 
Soon the participating physicians had 
to accept “devalued” or less-than-par 
payments for units of service ren- 
dered. In this way they guaranteed 
the financial security of the plan, en- 
abling it to fulfill its contracts until 
the schedules of 
could be adjusted in accordance with 


rates and benefits 
actual experience. 

This experience in California, which 
was repeated elsewhere in the early, 
formative years of Blue Shield de- 
velopment, underlines an important, 
distinctive feature of the doctor-spon- 
sored plans—the acceptance of respon- 
sibility for the plan’s stability and 
success by the medical community. 
Without this the 
early plans might easily have failed 
financially. 

While the California Physicians’ 
Service was living through its first 


stabilizing force, 
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perilous year of existence, the Michi 
gan State Medical Society, another 
pioneer in the prepayment movement, 
was organizing the Michigan Medical 
Service. It began its activities in 
March, 1940, with a complete medical 
service plan. In cooperation with 
Michigan Hospital Service (a Blue 
Cross plan), the Michigan Medical 
Service also offered a limited plan 
providing surgical, obstetrical, X-ray 
and anesthesia service for hospital bed 
patients. 

Enrollment in the restricted plan 
spread rapidly among employees in 
Michigan’s huge automobile factories. 
By January 1, 1942, after less than 
two years of operation, the Michigan 
Medical Service had nearly a half mil- 
Experience here too 
indicated the need for adjustment of 
the rate and benefit schedules. To 
insure the success of the plan, the Mich- 


lion members. 


igan physicians temporarily prorated 
fees for service or delayed payment 
until the adjustments could be made. 


Following the lead of California and 
Michigan, other state and some county 
medical societies organized similar 
nonprofit, prepayment plans. Each 
plan was established as a separate 
corporation. Rates and benefits, methods 
of reimbursing physicians, and other 
details varied widely from state to 
state, but the plans all had one im- 
portant feature—sponsorship by the 
local medical profession on a non 
profit basis. This has been a signifi- 
cant factor in the development of the 
Blue Shield movement. It has been 
important not only because of the 
financial assistance furnished by phy- 
sicians, but also because the physicians 
determine the kinds and amounts of 
medical service their patients need. 


Services Offered 
by Blue Shield Plan 


Most Blue Shield plans offer a 
combination of service and indemnity 
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contracts. A complete service con- 
tract is insupportably expensive, as 
was discovered in the early years of 
California Physicians’ Service and 


other Blue Shield plans. With no 
limit on the amount of medical serv- 
ice in the contract, members inevitably 
tend to make excessive demands on 
physicians, calling for kinds and 
amounts of services that cannot be 
paid for if the plans are to keep their 
fees at a reasonable level. As a mat- 
ter of fact, most families don’t need 
such all-inclusive, comprehensive service 
benefits. It is the major expense of a 
serious illness or accident that is most 
likely to upset the family budget. 
Most families can afford the small. 
occasional amounts required to pro- 
vide medical care for minor condi- 
tions. By providing a partial service 
contract under which such ordinary 
expenses are paid by the patient or 
family, the Blue Shield plan may put 
a brake on excessive demands for 
medical service, and at the same time 
protect the family against the kind 
of medical costs that are a threat to 
family security. 


Blue Shield contracts differ from 
those of insurance companies in that 
they have an income limit. The 
stated medical and surgical services 
are provided in full, without cost other 
than the membership fee, to members 
and families below certain income 
levels—initially $2,500 to $3,000 a 
year, as in the early days of the Cali- 
fornia and Michigan plans; now more 
commonly $5,000 or $6,000 a year. 
Members and families above the stated 
income level may be charged an addi- 
tional fee by the physician. This kind 
of income limit is planned to provide 
full service benefits for a majority of 
the population. It leaves the above- 
limits member with only partial pro- 
tection against the cost of medical 
service, but it preserves the physi- 
cian’s traditional freedom, under the 
private practice system, to charge for 
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his services in accordance with the 
family’s ability to pay. Most Blue 
Shield members today are enrolled 
under one or another of the full or 
partial service benefit plans. Some, 
however, are in Blue Shield plans, 
which, though sponsored by physi- 
cians and organized on a nonprofit, 
community-service basis, offer indem- 
nity contracts similar to those written 
by the insurance companies. 


What services are provided by Blue 
Shield? Most of the plans offer not 
one but several contracts. All of 
them, for example, provide a schedule 
of surgical benefits. Most plans also 
provide some benefits for medical 
service to hospital patients. A few 
provide comprehensive medical serv- 
ice, paying the doctor for home and 
office as well as hospital visits. 

In addition to surgical benefits, and 
home, office and hospital calls, some 
Blue Shield plans provide extra bene- 
fits such as consultants’ fees, pay- 
ments for the diagnostic services of 
the pathologist and radiologist, pay- 
ment of the anesthetist in surgical 
cases, and the charge for blood trans- 
fusions. Blue Shield plans are as- 
sisted by a national association known 
as the National Association of Blue 
Shield Plans. It co-ordinates the ac 
tivities of the member plans, and acts 
as a clearing house for the exchange 
of information and experience. 


The bond between Blue Shield and 
the nation’s medical profession is a 
strong one, with 122,000 physicians, 
or approximately 89 per cent of all 
doctors in private practice in areas 
served by the plans, participating. 


State Regulation 
of Blue Cross and Blue Shield 


National uniformity in the regula- 
tion of hospital and medical care plans 
has been a matter of continuing in- 
terest to the National Association of 
Insurance Commissioners since 1938. 
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Blue Cross plans are under the reg- 
ulation of the insurance departments 
in 38 states, the District of Columbia 
and Puerto Rico. 

Plans are subject to regulation by 
other than insurance departments in Ari- 
zona, Montana, Virginia and Wyoming. 


No regulatory control is exercised 


over Blue Cross plans in Alaska, 
Colorado, Delaware, Missouri and 
Washington. 


No American-Hospital-Association- 
approved nonprofit hospital service 
plan is operated in Nevada, Connecticut 
or Hawaii. 

The latest survey of legislation gov 
erning nonprofit medical service cor- 
porations (Blue Shield) shows that 
33 states have regulatory laws. 

No regulatory control is exercised 
over Blue Shield in Colorado, Dela- 
ware, Missouri, Minnesota, Utah and 
the District of Columbia. 

Montana and Wyoming have partial 
state regulation. 

The following states are not in- 
cluded in the survey: Alaska, Hawaii, 
Idaho, Louisiana, Nevada, New Mexico, 
Rhode Island, South Dakota, Vermont 
and Washington. In some of these 
states no Blue Shield plan is operated. 


Philosophy Underlying Blue Cross 
and Blue Shield Coverages 


Stated briefly, the philosophy un- 
derlying Blue Cross and Blue Shield 
is to provide basic health care in the 
amount needed, when needed, in the 
service benefit pattern. 


Service Benefit Principle 


The concept of the community 
service benefit approach, which is the 
cornerstone of the Blue Cross and the 
Blue Shield structures, is to pay the 
hospital and the doctor for the care 
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given to the Blue Cross or the Blue 
Shield member, regardless of the cost. 

This service benefit principle amounts 
to a tripartite agreement between the 
individual and the plan and between 
the plan and those who provide the 
services, namely the hospitals and the 
doctors. 

Under this agreement, the individual 
has a contractual right to receive from 
the doctor and the hospital all of the 
care specified in the contract without 
any charge being made against him 
for such care. The plan pays the 
doctor and the hospital in accordance 
with its contracts with them. 

The agreement between the indi- 
vidual and the Blue Cross and Blue 
Shield plan is the link between the 
public, which is budgeting its income 
for hospital and medical care, and the 
hospital and the doctor providing the 
services. 

As a community tool for financing 
hospital and medical services, volun- 
tary prepayment has convincingly 
demonstrated its potentiality. Its 
wide acceptance is a mandate for its 
continued extension and improvement. 


Community Rates 


The “community rate” concept 
which underlies Blue Cross is that, 
theoretically, all persons in the com- 
munity, regardless of age, employ- 
ment status and all the other relevant 
factors, will pay the same rate for a 
basic community-wide service benefit. 


This “community rate” is obtained 
by taking the total monthly cost of 
operating the community’s hospitals 
and dividing it by the number of per- 
sons in the community that the hospitals 
serve. The result is the monthly per 
capita cost of providing the com- 
munity with a hospital system. [If all 
the residents of the community paid 
this monthly per capita cost, as a 


793 





“community rate,” not only would 
the costs of hospital care received by 
the sick be fully covered, but those 
residents who were not hospitalized 
would have the assurance that ade- 
quate hospital service would be ready 
in the event that care was needed. 


Blue Cross undertakes to equate its 
rates with community needs rather 
than with the experience of any par- 
ticular group or segment of the com- 
munity. That is why it seeks to 
enroll the entire community, and con- 
tinues coverage for parts of the popu- 
lation which are considered to be bad 
risks and for those whose status of 


health or employment may have 
changed. 
Conclusion 
Voluntary prepayment has _ de- 


veloped in response to the growing 
need of individuals and families for an 
orderly method of paying for the in- 
creasingly effective but costly services 
of the modern hospital and the con- 
stantly expanding demands for medical 
services. 


By ROBERT S. LANE 





The general public is seeking more 
comprehensive benefits. The accom- 
plishment of this worthy objective 
requires the understanding and co- 
operation of the public, the hospitals, 
prepayment agencies and the medical 
profession, and the development of 
methods to discourage unnecessary 
utilization of hospital beds and serv 
ices. Only by the joint action of these 
four groups of each community can 
more comprehensive benefits become 
available. 

Blue Cross and Blue Shield are two 
of a number of voluntary health in- 
surance mechanisms which are avail- 
able to the American public as a means 
of protection against the 
sickness. 


costs of 


The social concept of Blue Cross 
and Blue Shield has very little in 
common with the concepts of the in- 
surance industry. This is good, be- 
cause the insurance industry’s methods 
are valid and sound for its purposes, 
just as are those of Blue Cross and 


Blue Shield. [The End] 


N THE BUSINESS, economic and social climate in which an 

employer such as Socony Mobil lives today, when an employee is 
hired for a job, the employer wants to know the individual’s capability, 
something of his ability to progress in the business and whether he 
is a normal, well-adjusted and healthy individual. When we put him 
on the payroll, we assume that the wages which we pay him will be 
earned and that proper supervision will insure this. However, at the 
same time he becomes a member of our organization, we face a number 
of potential employee and public relations problems in the following 


areas: 


(1) death of the employee; (2) possible disability of the 


employee, and this includes responsibility for medical care; (3) unex 
pected termination of employment through no fault of the employee; 
and (4) failure of productive performance due to old age. 


Socony Mobil’s employee benefit plans were developed to meet 
these problems. For example, we have a group life insurance plan, 
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a sickness and accident disability ben- 
efits plan, a total and permanent dis- 
ability benefits plan, a hospital-surgical 
insurance plan and an extended med- 
ical expense insurance plan, a termi- 
nation allowances plan and a retirement 
annuity plan. Our management wanted 
a solution to these recurring employee 
relations problems, and, as a result, 
the company developed these plans to 
assure uniformity and equity of treat- 
ment among employees. At the same 


time, these plans have improved 
morale, thus lowering turnover, in- 
creasing company loyalty and in gen 
eral producing a 


atmosphere. 


better working 


Socony Mobil’s 
Health Insurance Program 

I have been asked to describe to you 
our company’s medical insurance pro 
gram which we make available to our 
employees. As you know, workers 
injured on the job are insured for 
weekly benefits and medical care under 
workmen’s compensation laws in the 
various states. This is paid for by 
employers. On the other hand, if the 
employee is otherwise injured or ill, 
loss of pay and possible high medical 
expense put him in a state of mind 
not conducive to his returning to the 
job as the normal and healthy worker 
that he should be. We believe that 
Socony Mobil’s hospital-surgical in 
surance plan and its extended medical 
expense insurance plan do speed up 
the return of our employees to the 
job largely freed of financial worries. 

Since 1952, the company has offered 
a basic hospital-surgical insurance 
plan under which employees could in- 
sure themselves and families 
against hospital and surgical expenses. 
A company contribution is added to 
the employee’s contribution to encour- 


age participation. Ninety-five per cent 


their 
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of our employees participate in the 
basic program. 

[In addition, to help employees meet 
the heavy additional costs of unusual 
cases of severe or prolonged sickness 
or injury, when medical expenses may 
run considerably beyond those covered 
under the basic program, an extended 
medical expense insurance program is 
made available to employees at their 
own expense. 


Basic Hospital-Surgical 
Insurance Plan 

Under the basic hospital-surgical in- 
surance plan, in general, our employees 
in this part of the country (Wash- 
ington, D. C.) have the following 
benefits available to them: 


Hospital room and board—up to $16 
per day for the first 70 days of hospital 
confinement and up to $8 per day for 
the next 180 days. 

Hospital special services—up to the 
first $200 of charges plus 75 per cent 
of the next $1,800 of charges. 
attendance benefits—$4 
per day of confinement to a maximum 
of $250. 


Physicians’ 


Surgical 
$300. 


Operation benefits up to 


Although the above schedule of 
benefits applies to employees here 
abouts, benefit schedules applicable to 
our other employees across the nation 
are varied in with the 
levels and patterns of medical expense 


accordance 


care in the areas in which they are 
For example, in the South- 
west, employees have a plan providing 
up to $12 a day in the hospital but 
there they must pay the first $25 
Also, the maximum sur- 
gical operation insurance is only $250. 


located. 


themselves. 


Upon termination of employment 
other than retirement, an employee 
has (and has had since 1956) the 
privilege of obtaining an individual 
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hospital-surgical insurance policy, 
without medical examination, at the 
insurance company’s regular individ- 
ual rates. Likewise, upon the death 
of an active or retired employee, his 
dependents have the privilege of ob- 
taining such a converted policy also 
without medical examination. 


Retired employees are provided 
with a continuation of their basic 
hospital-surgical plan coverage to a 
maximum of $4,400 of benefits for 
each retired employee and $4,400 for 
each of his dependents. This cover- 
age is provided without cost to the 
retired employees and benefit pay- 
ments are made in accordance with 
the benefits schedule in effect for the 
employee at the time of his retire- 
ment. Putting the maximum limit on 
the coverage for retired employees 
has had the desired effect ; that is, in- 
sured retired employees and their de- 
pendents are submitting claims only 
for the more serious illnesses or acci- 
dents. In the eight years the plan has 
operated, the average total claim for 
all those who have made claims from 
the entire group of some 3,200 retired 
employees and their dependents has 
been in the neighborhood of $600— 
or about 15 per cent of the maximum 
amount available. 


Extended Medical Expense 
Insurance Plan 

The extended medical expense in- 
surance plan, which is offered option- 
ally only to employees participating 
in the basic plan, pays benefits equal 
to 75 per cent of the excess of certain 
covered medical expenses over the 
basic plan benefits plus a deductible 
or corridor amount which varies with 
salary (that is, $75 for employees 
earning under $10,000—up to $150 for 
those earning above $15,000). The 
extended medical expense insurance 
ceases upon termination of employ- 
ment, death or retirement of the em- 
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However, we are currently 
studying means by which this cover- 
age may be continued by the retired 
employee. 


ployee. 


How Cost Is Shared 


The cost of the basic hospital-sur- 
gical insurance plan is shared by the 
company and its employees. While 
the company pays the entire cost of 
the coverage provided for the retired 
employees, it makes a fixed contribu- 
tion to the cost of the basic hospital- 
surgical insurance of active employees. 
The active employees pay the balance 
of the net cost of the plan and the en- 
tire cost of the extended medical ex- 
pense insurance plan. The so-called 
“net cost” of the basic plan includes 
the total claims incurred by the active 
employees covered under the plan plus 
the insurance company’s administra- 
tive expense related to the plan. The 
company contributes $1.25 monthly 
for each active employee having per- 
sonal coverage only, and $3.25 monthly 
for each active employee having fam- 
ily coverage. 


Blue Cross-Blue Shield Programs 

In some areas, certain of our or- 
ganized employees have elected to be 
covered under community Blue Cross 
Blue Shield programs and the company 
makes the same monthly contribution 
toward their coverage as toward the 
insured program. 


Conclusions 

With the constantly increasing cost 
of medical care, we believe our pro 
gram has provided and will continue 
to provide our employees with ade- 
quate protection at a very reasonable 
cost, has freed them from financial 
concern over medical expenses and 
has given the company improved em- 
ployee relations. While we are con- 
tinually reviewing the performance of 
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these plans—as we do with all of our care at the lowest cost for our work- 
other plans—we think these two vol- ing population. Also, these programs 
untary group insurance programs with can, as ours has done, provide ade- 
their built-in cost controls are the an- quate protection following retirement. 
swer to providing appropriate medical [The End] 


TAX LAW RULINGS ISSUED 


The Institute of Life Insurance advises that the first final regu- 
lations promulgated under the Life Insurance Company Income Tax 
Act of 1959 have been issued by the Internal Revenue Service. The 
views expressed during recent IRS hearings by the American Life 
Convention, the Life Insurance Association of America and the Life 
Insurers Conference contributed to these favorable rulings: 


The definition of “reserves required by law” was changed to 
eliminate the references to reserves calculated according to the legal 
minimum standards of valuation. Such reserves are now defined as 
those required by state statute or regulation and accepted by state 
regulatory authorities as held for the fulfillment of the claims of policy- 
holders or beneficiaries. The final regulations state: “. . . the term 
‘reserves required by law’ means reserves which are required either 
by express statutory provisions or by rules and regulations of the 
insurance department of a State, Territory, or the District of Columbia | 
when promulgated in the exercise of a power conferred by statute, 
and which are reported in the annual statement of the company and 
accepted by state regulatory authorities as held for the fulfillment of 
the claims of policyholders or beneficiaries.” | 


Proposed regulations would in general have denied pension plan 
reserve treatment to deposit administration plans, and would have 
allowed as an interest-paid deduction only the guaranteed interest on 
such contracts. Final regulations, however, provide that in general 
the reserves under such contracts, with respect to both active and 
retired lives, will be treated as life insurance reserves and, in the case 
of qualified plans, as pension plan reserves. 


‘ 


The definition of “interest paid” will include interest on indebt- | 
edness, discounts on prepaid premiums and interest on insurance or | 
annuity contracts for which no provision is made in the life insurance 
reserves (interest on indebtedness is not limited to interest in con- 
nection with insurance or annuity contracts, as was proposed). 


In addition, the final regulations eliminated the provision orig- 
inally intended by the Treasury for the inclusion in gross investment 
income of interest attributable to the payment of fractional premiums, 
and also removed the implication in the proposed regulation that all 
unearned premiums and unpaid losses on noncancellable health or 
accident insurance policies were to be excluded from life insurance reserves. 
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Should the Issues of Liability and 
of Damages in Tort Cases Be Separated 
for the Purposes of Trial? 


By ALBERT E. BRAULT 


The delay of four years or more in personal injury suits has not been 
easy to live with in such legal beehives as Chicago, New York or Cleve- 
land. But will the separation of issues prove the remedy, as is hoped 
in Illinois? The author, a Washington attorney, does not think so, cit- 
ing his own District of Columbia’s system as a preferred alternative. 
This paper was presented before the Section of Insurance, Negligence 
and Compensation Law at the American Bar Association’s 1960 meeting. 


N THE DECEMBER, 1959 ISSUE of the American Bar Association 

Journal, there appeared an article by Julius M. Miner, Judge of the 
United States District Court for the Northern District of Illinois, 
entitled: “Court Congestion, a New Approach.”’ The author discussed 
Rule 21, which had recently been adopted by that court, and expressed 
the view that such a procedure would help to relieve court congestion 
without sacrificing any of our cherished substantial or procedural 
safeguards. 


This article has provoked wide interest and discussion among 
lawyers and judges all over the country, for the bench and bar are 
well aware of congestion in the trial calendars of courts in many 
jurisdictions which results in protracted delays in the trial of cases. 
We recognize that court congestion is a serious problem, that we 
should be most vigilant in our efforts to overcome it, and that we 
should be receptive to progressive changes which will result in reliev- 
ing the congestion and expediting the trial and disposition of cases. 
I believe, however, that such suggestions should first be carefully 
considered and weighed, lest they should result in further increasing 
congestion, prolonging trials or even sacrificing fundamental rights. 


It is not my purpose to review or attempt to seek out the causes 
for court congestion. ‘hese are many and varied. They vary in 
different jurisdictions. In some it may be due to an inadequate number 
of judges; in others, perhaps, to certain procedures in the trial of 
jury cases which have become habitual among the lawyers and judges 
of that particular court. One fact is universally recognized as the 
predominant cause of court congestion—the vast increase in personal 
injury litigation which has been progressing over the past 20 years. 
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It is, therefore, this type of litigation 
which would be most affected by the 
proposal to separate trial of the issues 
of liability and damages. 


The District of Columbia, where it 
has been my privilege to practice law 
for more than 30 years, is a unique 
jurisdiction. It is a federal district, the 
of the federal government, and 
therefore much of the litigation in its 
United States District Court has to do 
with the federal government. It is also 
the center of what in the past few years 
has become a large and populous metro- 
politan area, and since the district 
court also has local jurisdiction, it has 
been burdened with an ever-increasing 
load of tort cases. However, it is 
significant that in spite of this increase, 
and without any increase in the per- 
sonnel of the court, the delay in the 
trial of civil jury cases has been sub- 
stantially reduced, so that trial may 
now be had, if counsel are diligent, 
within nine to 12 months after a case 
is at issue, as compared with more 
than two years only a few years ago. 
The bench and bar of this district may 
well be proud of this accomplishment, 
which is due in a large measure to the 
cooperative efforts of the judges of 
our courts and trial lawyers. 


seat 


The increase in population in the 
counties surrounding the District of 
Columbia in Maryland and Virginia 
has been almost explosive during the 
past ten years. This has resulted in 
a sudden, unexpected and tremendous 
increase in the case load of the courts 
of those jurisdictions—again in the 
field of tort litigation. These jurisdic- 
tions have kept pace with the increase, 
and in practically all of these courts 
the dockets are current, or at the most, 
six months behind between issue and 
trial date in civil jury trials. This 
has been accomplished in a practical 
and realistic manner by modernizing 
court administration, by periodically 
increasing court personnel, including 


Issues of Liability and Damages 


judges, and by obtaining the coopera- 
tion of the bench and bar—but without 
drastically changing trial procedures. 
Contrast this with the statement in 
Judge Miner’s article previously re- 
ferred to: 


“{I]n 1958 the Superior Court of 
Cook County (Chicago) Illinois, was 
57.3 months behind. Similarly, the 
Circuit Court of Cook County (Chi- 
cago) Illinois was 38.2 months behind ; 
the Supreme Court, Queens County 
(New York City) New York, was 38 
months behind; the Superior Court, 
Fairfield County (Bridgeport) Con- 
necticut, 31.5 months behind; 
and Hartford, Connecticut, and Cleve- 
land, Ohio, both have courts delayed 
over two years.” 


was 


[ doubt if any of the cities men- 
tioned have experienced as large a 
percentage of increase in population 
and litigation as have the counties 
adjoining the District of Columbia. 
[ point this out only to illustrate that 
court congestion apparently can be 
avoided and overcome without such 
extreme measures as the separation 
of the issues of liability and damages 
for trial. 

This subject was one of the topics 
considered at the Judicial Conference 
of the District of Columbia Circuit in 
June, 1960. After hearing from the 
speakers representing a study group 
appointed to investigate and study 
the proposal—some of whom argued 
for, and others against, the adoption 
of a rule similar to Rule 21 adopted 
in the Northern District of Illinois— 
the conference voted overwhelmingly 
against the adoption of the rule. 

It was my privilege to serve in this 
group as chairman of a subcommittee 
appointed for the purpose of ascer- 
taining the views of the bench and 
bar of the District of Columbia. I 
wrote to 100 of the active trial lawyers 
selected by our committee. The many 
replies which I received were gratify- 
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ing. They reflected that they had 
been carefully prepared, and that the 
conclusions were invariably supported 
by sound, logical, practical and real- 
istic reasons. Only a very few of the 
trial lawyers who responded favored 
adoption of the proposed rule. The 
overwhelming majority were opposed. 

The conference did adopt a resolu- 
tion favoring the separation of the 
issues of liability and damages in 
exceptional cases, pursuant to Rule 
42 of the Federal Rules of Civil Pro- 
cedure. With this I agree. 

There is no doubt that in 
priate cases some time will be saved 
by separating those issues. Rule 42 
(b) of the Federal Rules of Civil 
Procedure provides that “the Court 
in furtherance of convenience or to 
avoid prejudice may order a separate 
trial” of any “claim” or of any “sepa- 
rate issue.” There are many cases in 
which the separation of liability and 
damages would be in the interest of 
both efficiency and justice. Most law- 
yers would agree to a separation in 
those cases. Why, it may be asked, 
therefore, should there be objection to 
the adoption of a rule similar to the 
Illinois Rule 21? My answer to that 
is that Rule 21 makes the separation 
of the issues the norm rather than the 
exception; it encourages compulsory 
separation of these issues before sepa- 
rate juries. 

The federal courts under Rule 42(b) 
now have the power to separate is- 
sues for trial, and therefore the adop- 
tion of any local rule in federal courts 
is unnecessary unless it is intended 
to provide for and encourage com- 
pulsory separation of issues of lia- 
bility and damages in a particular 
class of cases—such as, personal in- 
jury actions. I take issue with the 
reasons which have been advanced 
by the proponents of this practice. 


appro- 


In many courts the plaintiff, in 
cases where the liability of the de- 
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In many personal injury cases the 
credibility of the plaintiff is in issue. 
This ranges from outright falsifica- 
tions to exaggerations and puffing. A 
jury should consider his attitude, 
candor and credibility during the 
whole case, not in separate segments. 


appears doubtful, has been 
usually with the consent of 
counsel—to prove liability first, in the 
interest of time and economy. Then, 
if he survives a motion for directed 
verdict, he may immediately proceed 
with the evidence as to damages. In 
the jurisdictions where I have had 


fendant 
required 


experience, this practice has been fol 
lowed in rare the trial 
judge, having first reviewed the plead- 
ings, the pretrial proceedings and de- 
positions, and upon statements of 
counsel, has concluded that liability 
is dubious and a verdict may have to 
be directed at the conclusion of the 
plaintiff’s case. This has, on occasion, 
resulted in saving the time of the 
court and all others concerned, and 
has also. saved the plaintiff the ex- 
pense of producing medical experts. 
However, if a plaintiff survives a mo 
tion for directed verdict, the trial then 
continues before the same jury with 
a minimum of delay, such as the re 
scheduling of the case for completion 
before another jury would entail. 


cases where 


There appears to be no serious ob- 
jection to this procedure either from 
the judges or the members of the bar 
with whom I have discussed it. Such 
a practice is also appropriate in other 
types of cases, such as antitrust cases, 
where the trial of the issue of dam- 
ages is extensive and complicated and 
where it has little or no relationship 
to the character, integrity or motives 
of the plaintiff. 

In most personal injury actions, 
however, I would have serious objec- 
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tions to separating these issues for 
trial, and I do not believe it would be 
wise to adopt a rule which would en- 
courage trial courts to separate these 
issues and try them before separate 
juries. In order to obtain a true per- 
spective, a trial cannot and should 
not be serialized. The trial should be 
presented to the jury as a composite 
picture. Only in this manner is an 
opportunity afforded for the jury to 
fairly view and evaluate everything 
within the four corners of the dispute 
that they are called upon to decide. 
When the trial is presented in un 
broken sequence, the jury is afforded 
a full opportunity to weigh all the 
testimony—applying the standards of 
credibility, interest, bias, demeanor, 
and so forth 
verdict. This is not a partisan view 
because it affects defendants and plain- 
tiffs equally. 


before rendering its 


In many personal injury cases the 
credibility of the plaintiff is in issue. 
This ranges from outright falsifica 
tions to exaggerations and puffing. A 
jury should consider the attitude, 
candor and credibility of the plaintiff 
during the whole case, not in separate 
segments. A jury would be justified 
in rejecting the liability testimony of 
a plaintiff who has deliberately exag- 
gerated or falsified his injuries. 

In weighing the merits of a plain 
tiff’s claim, a jury does not necessarily 
compartmentalize the issues of liability 
and damages. The jury should have 
the entire atmosphere of the case in 
arriving at its verdict as to liability 
and assessment of damages. 

To separate the issues of liability 
and damages in personal injury ac 
tions would, I believe, tend toward 
the mechanization of the law. It 
would all but eliminate the issue of 
credibility of the parties. It might be 
a first step toward administrative de- 
terminations of one or both of these 


issues. 


Issues of Liability and Damages 


The argument has been made that 
the proposed rule will eliminate com- 
promise, sympathy and runaway jury 


verdicts. As to the latter, the well- 
established device of remittitur or 
new trial is sufficient answer. The 
contention that the rule will eliminate 
prejudice and sympathy needs little 
comment. Who say that the 
separate trial of the issues of liability 
and damages will eliminate or even 
tend to eliminate prejudice or sym- 
pathy ? When the question of liability 
is tried separately, the jury knows 
that the plaintiff claims injury and 
damages and, in the more serious 
it is readily gleaned from the 
nature of the liability testimony. Cer- 
tainly the jury will be aware of that 
fact in wrongful death cases. So, a 
jury will have every opportunity to 
be sympathetic, if it is so inclined. 
Prejudice or sympathy will exist in- 
dependently of the knowledge of ac- 
tual damages. On the other hand, 
prejudice against the plaintiff may 
well result in a preliminary trial of 
liability, since jurors may gain the 
impression that the court has genuine 
doubt of liability when they are fore- 
closed from hearing any evidence of 


is to 


cases, 


damages. 

there is just as good 
reason to indulge in the assumption 
that juries hearing only the testimony 
on damages, after liability has been 
established, may well render a larger 
verdict than otherwise might be the 
will be told that 
liability has been determined, and the 
trial of the issue of damages will be 
greatly extended. Rather than elimi- 
nate prejudice or sympathy, the pro- 
posed rule may well give rise to 
unwarranted sympathy and prejudice. 


Likewise, 


case, since they 


\t least it may be said that under 
the existing rules and practice the 
right people are getting sympathy, 
and misguided sympathy may be more 
readily avoided. Under the proposed 
rule, on the other hand, the jury may 
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guess and guess badly if damages are 


hidden from them. It may be that 
unrelated symptoms can be explained 
to the jury to avoid prejudice, but, in 
many cases where this may not or 
cannot be done, prejudice may result. 
If facts are hidden from jurors, the 
opportunity for error increases. 

If by the adoption of this rule we 
are trying to eliminate compromise 
verdicts, we are in effect giving aid 
and comfort to those who advocate 
the complete abolition of jury trials 
in personal injury actions in favor of 
a system of compensation fixed by 
schedule and administrative boards. 
Most jury verdicts are compromise 
verdicts. How else could 12 jurors 
agree on a single verdict? In fact 
in many cases, after prolonged de- 
liberation without reaching a verdict, 
jurors are instructed by the court to 
listen with a disposition to be con- 
vinced of each other’s arguments so 
that if the views of one or more are 
contrary to those of the majority 
they should consider whether these 
views are correct, or, for all practical 
purposes, to compose their differences 
and return a verdict. 

If to compromise is to adjust and 
settle by mutual concessions, who 
will argue that jurors are wrong in 
reaching their verdicts by such means 
or that some better system has yet 
been devised ? 

The purpose assigned for sepa- 
rating the issues of liability and dam- 
ages for trial is to relieve congestion 
in the courts and reduce delays in 
trials and dispositions of personal in- 
jury actions. It is thus stated in Rule 
21 of the United States District Court 
for the Northern District of Illinois, 
the only court known by me to have 
adopted such a rule: “[T]o curtail 
undue delay in the administration of 
justice in personal injury and other 
civil litigation wherein the issue of 
liability may be adjudicated as a 
prerequisite to the determination of 


802 





any or all other issues in jury and 


non-jury cases.... 

While judicious application of Fed- 
eral Rule 42(b) will result in some 
economy of time and expense to the 
courts and litigants, I am firmly con- 
vinced that to try the issues of lia- 
bility and damages separately in all, 
or even in a large number of, routine 
personal injury actions would have 
the opposite effect. The separation 
of issues of liability and damages 
would certainly complicate matters 
and result in the trial of cases piece- 
meal. Certainly piecemeal trials and 
added complications can only result 
in prolonging the trial and _ final 
judgment. 

Many of us will recall attending 
lectures on the new Federal Rules 
when they were adopted some 22 years 
ago. We were told that the purpose 
of the new rules was to make litiga 
tion more economical, less time-con- 
suming and more expeditious. The 
Federal Rules have proven themselves 
to have many virtues, but economy 
of time or expense are not among 
them. Lawyers have become skepti- 
cal of new rules and procedures. 

In my own district it seems that 
each time our district court has 
adopted some new procedure or rule 
in an effort to expedite the calendar, 
it has resulted in requiring more trips 
to the courthouse for the lawyers 
therefore more expense to the clients 
—and in some instances has increased 
delays. In commenting on the pro- 
posal in question, one of my colleagues 
stated: 

“Also, cases will not be expedited 
but just the contrary, by separating 
the trial as to liability and damages. 
I think the costs of litigation will be 
immeasurably increased. There are 
already too many trips that lawyers 
have to make to the courthouse, too 
many papers to file, too many inter- 


rogatories to answer. I do not believe 
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that the average litigant in tort cases 
can afford much more; or on the other 
hand, can lawyers afford the expense 
without increasing their fees.” 


In many cases there would be two 
trials instead of one. It 
necessary to prepare a twice. 
Trial time would be and 
the parties themselves would have to 
more time. Such a procedure 
would also, it seems to me, result in 
ob- 


tained, for the reason that defendants 


would be 
case 


increased 
lose 
fewer settlements than are now 


today settle cases of serious injury 
where liability is doubtful because 
they do not wish to expose themselves 
to a large verdict if unsuccessful as 
to liability. If these defendants are 
given “two bites at the apple,” lia- 
bility could first be tested and then 
opportunity for settlement still would 
be available if the plaintiff prevailed. 

Particularly pertinent, and still ap 
plicable, is the statement of Judge, 


then Dean, Charles E. Clark, who, in 


October, 1938, at the Washington 
session of the Institute on Federal 
Rules, had this to say concerning 


separate trials of issues: 


“T think you will find, as it has 
generally been found under the codes, 
when you right down to it, 
that there are not many people who 


come 


will want successive trials, except in 
rather peculiar and_ special 
where it is quite clear to everybody 
that they should be had. 


cases 


REGULATION OF INSURANCE 


More money is needed to regulate insurance companies effectively 
in many states, according to Professor Spencer Kimball of the Uni- 
versity of Michigan Law School in a new booklet, The Montana Insur- 


ance Commissioner: A Study of 


“The difficulty is that this is an idea 
of the lawyers, not of the parties or of 
their witnesses, this idea of separate 
trials. | think many of you 
realize what you would face if you 


can 


appealed to a judge for a separate 
trial and then had to go back and tell 
the ‘Well, we will hear 
part of your story today, and in a 


witnesses, 


couple of weeks you can come back 
here again and sit around and wait 
until we are ready for you.’” 

It is highly questionable that we 
can equate the issue of liability in 
negligence cases with questions in- 
volving jurisdiction and venue, the 
statute of limitations, the statute of 
frauds or the validity of patents. The 
latter issues are recognized as sepa 
rate and independent ones, which may 
neither be connected with, attached 
to or dependent upon other issues in 
a lawsuit. In negligence cases, we are 
concerned with due care, proximate 
Each element is 
dependent upon the existence of the 
other. 


While I am certain that the advo- 
cates of this proposal are sincere and 


cause and damages. 


that they believe it would be a step 
the f 
justice, | am equally confident that 


forward in administration of 
the disadvantages far outweigh any 
might be 
achieved and that it might even have 


accomplishments which 
the opposite result from that which 


[The End] 


is intended. 


Administrative Regulation in Action 


The professor believes that the smaller states need to pool their limited | 


resources to preserve effective regulation at the state level. 
“interstate cooperation is far less effective than it could be.” 


At present 
Professor 


Kimball’s study is published by the law school. 
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LASKA—The power of the state 

to collect taxes on premiums paid 
to extrastate insurance companies is 
constitutional because Congress has, 
by the McCarran Act, expressed its 
intention to refrain from the taxa- 
tion of insurance even as to those 
activities which constitute interstate 
commerce.—It is the law in Alaska 
that any insurance company not li- 
censed to do business in that state 
“which shall transact an insurance 
business in Alaska shall pay... [a] 
tax ... on direct insurance on risks 
in Alaska.” Should the unlicensed 
company fail to pay, the persons in- 
sured by the company are required 
to pay in its stead. 


Responding to a requested opinion 
as to the validity of this law, the 
Attorney General of Alaska reviewed 
the relevant decisions of the United 
States Supreme Court, which held 
(1) that the state may legitimately 
protect its interests in all policies in- 
suring its residents against risks, even 
though the state action may have 
repercussions beyond state lines, Os- 
born v. Ozlin, 310 U. S. 53 (1939); 
(2) “that Congress intended to de- 
clare . that uniformity of regula- 
tion, and of state taxation, are not 
required . . . by the national public 
interest” and “do not place on inter- 
state insurance business a_ burden 
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which it is unable generally to bear 
or should not bear in the competition 
with local business,” Prudential In- 
surance Company v,. Benjamin, 328 U.S. 
408, 431 (1945); and (3) that, though 
“[s]trictly speaking, Congress can- 
not delegate to the states its power 
over interstate and foreign commerce 

, where the subject is one upon 
which the states have the power to 
legislate in the absence of action by 
Congress, it may validly be provided 
by Congress that state statutes shall 
be controlling,” Prudential Insurance 
Company v. Murphy, 35 S. E. 2d 586, 
589.—O pinion of the Alaska Attorney 
General, September 2, 1960. 


ALIFORNIA—Both the Califor- 

nia Highway Patrol and the 
county sheriff have the right and duty 
to investigate vehicle accidents oc- 
curring on private property which 
result in personal injury or death. 
Alluding to those divisions of the 
Vehicle Code which the California 
Highway Patrol is required to en- 
force, the Attorney General excerpted 
this language with reference to acci- 
dent and accident reports: “[The pa- 
trol will investigate accidents] upon 
highways and elsewhere throughout 
the State, unless expressly provided 
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otherwise.” “[E]|lsewhere throughout 
the State,” if it is not surplusage, must 
refer to private roadways and pri- 
vate property. The sheriff of a county 
has the duty of preserving the peace 
and of investigating any public of- 
fenses which have been committed. 
Since a violation of the Vehicle Code 
is a public offense, the sheriff has 
full authority, and the duty, to in- 
vestigate any automobile accident 
occurring on private property and 
resulting in a personal injury or death, 
“in order to determine whether a 
public offense has been committed.” 

O pinion of the California Attorney Gen- 
eral, October 18, 1960. 


LORIDA—A hospital under the 

direction of a state board of con- 
trol is a state agency and is immune 
from tort liability for that reason. 
Responding to an inquiry from a trustee 
of the Florida A & M University 
Hospital, the Attorney General stated 
that the law does not authorize an 
action in tort against a state agency, 
and that the university hospital, being 
directed by the State Board of Con- 


trol and the State Board of Edu- 
cation, is in this category. A county 
hospital corporation, on the other 


hand, “is not a state agency but rather 
a hospital district created by special 
act of the Legislature,” and may be 
joined as a defendant. As to the 
liability insurance, “where statute so 
provides, such insurance may be car- 
ried, but this rot waive the 
state’s immunity, but rather provides 
that suit may be brought against the 
state up to the amount of the insur- 
ance. The insurance carrier may not 
plead the state’s immunity as a de- 
fense of any such claim.’—Opinion 
of the Florida Attorney General, No- 
vember 2, 1960. 


OUISIANA—A municipal corpo- 
ration need not award insurance 
contracts on the basis of competitive 
bidding, because insurance is a pro- 


does 


Attorneys General 


fessional service which, like the serv- 
ices of doctors or lawyers, involves 
considerations other than cost.—Hav- 
ing been authorized by ordinance to 
enter into an insurance program for 
all of its departments, the Jefferson 
Parish Council, Gretna, Louisiana, re- 
quested an opinion of the Attorney 
General as to whether or not the 
contracts for insurance should be based 
upon competitive bidding. 


The reply consisted mainly of ex- 
cerpts from London & Lancashire In- 
demnity Company v. Upper Darby 
Township, 28 Del. Co. Rep. 223, 30 
Mun. L. Rep. 129 (Pa., 1937), in which 
the petitioner filed to recover a pre- 
mium on a liability policy and the 
defendant contended that since none 
of the insurance in the statement had 
been advertised for, the contracts were 
void. Here the court held that in- 
surance companies offer personal and 
professional services comparable with 
those of doctors and lawyers and, like 
these, should be legally excepted from 
advertising the service to secure a 
contract. For the same reasons, and 
because “rates are practically standard 
and the types of service... far from 
standard,” competitive bidding serves 
no good purpose and need not be em 
ployed by contracting municipalities. 

Opinion of the Louisiana Attorney 
General, October 27, 1960. 


EBRASKA—An employee of a 

lending institution who effects 
insurance coverage of a debtor under 
a group plan must be licensed by the 
Department of Insurance in order that 
the public welfare may be assured 
through the regulatory powers of the 
Department.—The case which gave 
rise to this requested opinion was 
that of a Nebraska lending institution 
which provides group credit life in- 
surance upon the lives of debtors by 
means of a master policy from a li- 
insurance company in that 
The borrower pays a charge 
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censed 
state. 








for the coverage and receives a cer- 
tificate. The question posed by the 
Director of Insurance is whether or 
not the employee of the lending com- 
pany handling the insurance transac- 
tions is an “insurance agent’ in the 
legal definition, and if so, whether he 
must then be licensed by the Department 
of Insurance. 

Quoting discursively from the stat- 
utes, the Attorney General replied that 
“lt]here are two principles which im- 
mediately appear and they are that 
the business of insurance is public 
in character and that the laws 
dealing with credit insurance are for 
the promotion of public welfare.” 


As to whether or not the individual 
who handles the insurance with the 
debtor is a “soliciting” agent, the At- 
torney General stated: 


“Certainly the generally recognized 
definition of a ‘soliciting agent’ is one 
who merely procures applications, col- 
lects premiums, and delivers policies. 


“. , [I]t is our opinion that the 
Department of Insurance has been 
granted the power to regulate the 
transaction between lender and debtor 
pertaining to insurance and to do so 
through the licensing provisions of 
our statutes. 


“For these reasons the individual 
effecting insurance in a group credit 
plan must hold a valid license from 
the Nebraska Department of Insur- 
ance.”—O pinion of the Nebraska At- 
torney General, October 20, 1960. 


EVADA—The state and its sub- 

divisions may become members 
of, and pay membership or advance 
premium fees to, a mutual company 
upon condition that policies issued 
therefrom are nonassessable and are 
clearly marked to be “without con- 
tingent liability.”—-By a decree of the 
Nevada constitution, no county, city, 
town or other municipal corporation 
may become a stockholder in any 
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joint-stock company or loan its credit 
in aid of such a company—excepting 
railroad corporations or associations. 
In contradistinction from an earlier 
opinion relating to reciprocal or inter- 
insurance, the Attorney General gave 
it as his opinion that policies issued 
by mutual companies which contain 
provisions disclaiming assessment lia- 
bility do not offend the state consti- 
tution or the statutory budgetary 
provisions of the specific political sub- 
divisions. An earlier opinion from 
the same office had set forth that “re- 
ciprocal or inter-insurance contracts, 
binding the insured thereunder, were 
subject to assessment, and that for 
the political subdivisions to subscribe 
for and purchase something of indefi- 
nite cost, with contingency of assess- 
ment, was a ‘loan of its credit,’ not 
capable of exact budgetary estima- 
tion, and therefore violative of the 
constitutional and statutory provisions.” 
—O pinion of the Nevada Attorney Gen- 
eral, November 14, 1960. 


ORTH CAROLINA—The bene- 

ficiaries of a charity cannot sue 
the charity for the tortious negligence 
of its employees if the institution has 
exercised reasonable care in their se- 
lection and retention.—Although there 
are no litigations delineating the tort 
liability of churches in North Caro 
lina, as specifically requested, the 
various charitable hospital suits which 
have reached the supreme court have 
evoked this language: 


“While the doctrine followed in this 
jurisdiction clearly exempts an elee 
mosynary hospital from liability for 
the negligence of its servants, who 
have been selected with due care, 
in care and treatment of those who 
have accepted the benefits of the char- 
ity, so far this Court has not applied 
the doctrine as against one who is 
not a recipient of the charity but who, 
instead, paid full compensation for 
the services rendered.” 
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It is, then, the Attorney General's 
opinion that while the beneficiaries 
cannot sue, “a charity is liable to 
suit brought by an employee of a 
charity or any other non-beneficiary 
of the charity when such a person has 
been injured by the negligence of 
persons employed by the charity.’- 
O pinion of the North Carolina Attorney 
General, October 11, 1960. 


The proceeds from life or accidental 
death insurance are includable in the 
estate of a decedent in the proportion 
that the decedent paid the premiums 
on such insurance.—Inquiry was made 
of the North Carolina Attorney Gen- 
eral as to whether new conditions 
had been introduced for the framing 
of life insurance exempted from in 
heritance tax. It the under 
standing of the inquirer that under 
federal inheritance tax rulings such 


was 


insurance policies were exempt, pro 
vided that the beneficiary applied for, 
and was the sole owner of, the policy, 
but that it was no longer required 
that the beneficiary pay the premiums. 

The Attorney General gave it as 
his opinion that life insurance pro- 
ceeds are includable in the decedent’s 
estate in proportion as the decedent 
paid directly or indirectly the pre- 
miums as provided in the Revenue 
Act: 

“Where such insurance pur- 
chased with premiums, or other con- 
sideration, paid directly or indirectly 
by the decedent, . .. it is declared 
that life insurance and the transfer 
of the proceeds thereof is testamen- 
nature, and therefore, the 
payment of the premiums or other 
consideration by the decedent shall 


was 


tary in 


be deemed to effect a transfer from 
him at his death of 
to such insurance proceeds, or such 
ratable proportion thereof... .” Such 
is the law “regardless of (1) whether 
the decedent had taken or retained any 
incidents of ownership in said policies 


benefits equal 


Attorneys General 


or (2) whether the decedent applied 
for said insurance or (3) whether the 
decedent was under a legal duty to 
pay said premiums or (4) whether 
said policies had been assigned irrev- 
ocably or otherwise ”_O pinion 
of the North Carolina Attorney General, 
September 21, 1960. 


An insurance company is not re- 
quired to give written notice of 
cancellation when the policyholder 
voluntarily surrenders his policy at the 
oral request of the company’s agent. 
The North Carolina Financial Responsi- 
bility Act stipulates that “[n]o con- 
tract of insurance or renewal thereof 
shall be terminated by cancellation 
or failure to renew by the insurer 
until at least fifteen (15) days after 
mailing a notice of termination to the 
named insured... .” 


An automobile liability insurance 
company, which had issued a certifi- 
cate of insurance to a policyholder, 
later notified its agent of a desire to 
cancel the policy, and requested that 
the agent give written notice to the 
insured by mail. Instead, the agent 
contacted the insured by telephone 
and notified him of the cancellation. 
The insured voluntarily surrendered 
his original policy to the agent, who 
then procured insurance through another 
company for the policyholder. 


The Commissioner of Insurance 
asked whether this failure to give 


written notice violated the Financial 
Responsibility Act provisions and 
whether the company could treat this 
situation as a cancellation by the com- 
pany itself. 
ruled that such notice is not required 


The Attorney General 


to terminate coverage when the in- 
sured has voluntarily canceled his 
policy. In this case, the insured’s sur- 
render of the policy to the company’s 
authorized agent constituted an ef- 
fective cancellation of the policy.— 
O pinion of the North Carolina Attorney 
General, August 3, 1960. 
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New Blue Cross Rates 
Approved in New York 


An application by the Buffalo Blue 
Cross plan for permission to increase 
subscriber rates on its standard con- 
tracts was approved by Superintend- 
ent of Insurance Thomas Thacher 
in New York on December 15. Public 
hearings were conducted in Buffalo 
prior to the approval by Samuel C. 
Cantor, first deputy superintendent. 
At the hearings it was disclosed that 
the Buffalo plan had sustained a loss 
of $488,377 in 1959 and its contingent 
surplus fund fell below the statutory 
requirements by $384,368. Despite a 
recovery in 1960 it was anticipated 
that under obtaining rates the free 
surplus would have been wiped out, 
and the statutory reserve fund seri- 
ously impaired. 


The approved rates represent in- 
creases of $1.70 and $1.75 per month 
in group remittance contracts held by 
individuals and families respectively. 
The direct payment increases are of 
$2.15 for the individual and $1.95 for 
the family. A $50 deductible rider 
offered at lower than standard rates 
was also approved by the Superin- 
tendent. It had been suggested that 
the deductible feature might tend to 
reduce the rate of hospital utilization 
and provide coverage against larger 
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hospital bills for those who might 
otherwise be unable to afford it. 


Actuarial Report Adopted— 
New York 


Thomas Thacher, Superintendent 
of Insurance for the State of New 
York, has announced his approval and 
adoption of the Insurance Depart- 
ment’s Actuarial Bureau report on 
the cost of hospital and surgical in- 
surance under conversion and other 
policy forms for the older ages. On 
the basis of cost experience garnered 
by the bureau, representative tables 
of net level premiums applicable to 
conversion coverage have been drawn 
up, as required by Section 162(6) of 
the Insurance Law, enacted in 1960. 
Among the findings thought reason- 
able by the reporting authority were 
claim costs for a $100 benefit which 
were from 50 per cent to 71 per cent 
higher than for a $50 benefit, and costs 
for the $150 hospital expense benefits 
which were 35 per cent greater than 
$100 benefit costs. 

Every Section 162(6) 
policy rate must be submitted to the 
Insurance Department for approval, 
with a memorandum showing the 
actuarial basis for the premium rate. 
Reserves under the new section shall 
not be less than those calculated ac- 
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conversion 


cording to the minimum valuation 
standards set forth in the report of 
the NAIC Subcommittee to Study 
Reserves for Guaranteed Accident and 
Health Policies (Volume 1, 1957 Pro- 
ceedings, page 77). 


Lapsed Policy Ruling in Nevada 


Paul A. Hammel, Insurance Com- 
missioner for the State of Nevada, 
has issued a ruling that “any life agent 
who induces, or tends to induce a 
policyholder in any insurance com- 
pany to lapse, forfeit, change or sur- 
render his insurance, whether on a 
temporary or permanent plan, must 
... [see that a] comparison of existing 
coverage or any sales proposal shall 
be made in writing, in duplicate, and 
signed by the agent. The original 
shall be left with the prospective 
insured and the duplicate shall be 
retained by the General Agent or the 
responsible company office of the agent 
preparing same, for a period of not 
less than three years. Such records 
shall be subject to the examination 
of the Insurance Department at any 
time.” 


California Insurance Law Explained 

A notice to insurers domiciled in 
California from F. Britton McConnell, 
Insurance Commissioner for that state, 
explicates the provisions of Section 


706.7 of the California Insurance 


HUNTERS’ INSURANCE 


Code. This section bars a domestic 
insurer from entering into a contract 
of insurance upon the life, person, 
property or operations of a resident 
of a “reciprocal” state, with three 
specific exceptions: (1) when the 
prospective insured personally signs 
the application for insurance in the 
state where the insurer is authorized 
to do business; (2) when the insured 
is issued a certificate under a master 
group policy which was executed in a 
state where the insurer is authorized 
to do business ; and (3) which an other- 
wise lawful contract, not originally 
in violation of Section 706.7, is renewed 
or continued in force, with or without 
modification, 

The “reciprocal” states, those whose 
laws prohibit their domestic insurers 
from insuring California residents or 
property, include Florida, Hawaii, 
Idaho, Kentucky, Louisiana, Maine, 
Maryland, Michigan, Montana, New 
Hampshire, North Dakota, Oregon, 
South Dakota, Utah, Virginia and 
Washington. 

Public hearings were held at the 
offices of the California Insurance 
Commissioner this December to de- 
termine whether certain proposed 
amendments to the California Auto- 
mobile Assigned Risk Plan should be 
approved, The new proposals relate 
to variations in rates on “Named Non- 
Owner Policies” which would be com- 
mensurate with the coverage provided. 


An estimated 20 million nimrods are out combing copses, weald 
and sward in one of the biggest hunting booms this country has ever 
seen, and, according to the Journal of American Insurance, some of them 


are bound to get hurt. 


More than 400 persons are killed in hunting 


accidents each year, and seven to eight times that many injured. 
Whatever the hazards, the hunter can insure himself against them, 


usually in these three categories: indemnity for accidental death or 
injury; liability insurance in the event the hunter injures someone 
else; and financial protection against loss of guns or equipment. 


The 


risks he takes after this are entirely part of the sport. 


State Department Rulings 
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Highways and Byways 
Modern Traffic Law. John E. Sheehy. 
Massachusetts Safety Council, 54 Dev- 


onshire Street, Boston 9, Massachu- 
setts. 1960. 186 pages. $3.50. 


“Modern traffic law is the corner- 
stone of traffic law enforcement,” says 
the author of this comprehensive 
manual. This volume was produced 
in an effort to keep the law up to date, 
understandable and applicable. Proper 
traffic law enforcement, maintains the 
author, can bring the most immediate 
results in halting the upward trend 
of traffic accidents on our highways. 


The book, prepared under the aegis 
of the Massachusetts Safety Council, 
emphasizes two important aspects of 
modern traffic law: the uniform ticket 
and complaint system and the use of 
science to produce evidence against 
traffic law violators. 


The uniform ticket system has been 
approved by the American Bar Asso- 
ciation Traffic Court Program and 
incorporated into the Uniform Vehicle 
Code. Several legal bodies have urged 
the universal adoption of this system 
to eliminate widespread traffic ticket 
“fixing.” The author points out that 
a state must recognize the right of 
an officer to make an arrest without 
warrant when a crime is committed 
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in his presence in order to adopt the 
uniform ticket system. “It is generally 
agreed,” he says, “that the uniform 
traffic [ticket] and complaint system 
is an essential part of traffic law en- 
dorsement and helps to safeguard life 
and limb from automobile accidents, 
as well as promoting respect for the 
law among the citizens.” 


The other modern aspect of traffic 
law, the use of science, is given more 
extensive this volume. 
The author investigates the probity 
of radar and other speed-recording 


coverage in 


devices, chemical tests to determine 
alcoholic content in the bloodstream 
and methods of measuring skidmarks 
to determine speed of automobiles in- 
volved in accidents. “Over the years, 
as science has progressed, both the 
federal and state courts 
called upon to recognize all types of 
scientific developments and to pass 
upon their effect in court proceed- 
ings.” By and large, says the author, 
the courts have recognized the ad- 
missibility of evidence based upon 
electronic and scientific tests. 


have been 


The author, John E. Sheehy, is an 
attorney on the staff of Liberty Mutual 
Tnsurance Company and is also Vice 
President for Local Activities of the 
Massachusetts Safety Council. 
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Health Insurance 


A List of Worthwhile Health Insur- 
ance Books. Health Insurance Insti- 
tute, 488 Madison Avenue, New York 
22, New York. 1960. 26 pages. 


This publication lists a selection of 
books on health insurance currently 
available from commercial publishers 
or other sources, organizations with 
a relationship to health and the finance 
ing of medical care, and periodicals 
that cover health 


The 


boc ks as 


insurance. 


the 
insurance 


table of contents 
follows: health 
books; annual publications, including 


groups 


directories and biographies, policy in 
formation and rates, statistics and 
information on the business as a whole 
and on individual companies; general 
insurance ; gerontology ; social security ; 
and vital statistics. 


Free copies of the booklet are avail- 
able from the institute upon request. 


ARTICLES" 
Articles of interest 
| legal publications 


in other 


The Variable Annuity . .. State 
Insurance Commissioners would open a 
Pandora’s box of trouble if they should 
attempt to regulate variable annuities 
having none of the traditional insur- 
ance earmarks. The present laws for 
regulating insurance have the benefit 
of familiar guideposts. Traditionally, 
benefits have been payable in a fixed 
number of dollars and the insurance 
company has indemnified or guaran- 
teed something, assuming some risk 
in an effort to make something “sure.” 
This has been the essence of insurance. 


‘ 


If staie regulation of insurance were 
extended to variable annuities which 
do not have the traditional insurance 
elements, we would be bereft of guide- 
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and Insurance Commissioners 
would embark on a strange and un- 
charted journey. They would have 
to assume a curious and indefensible 
position if they should insist that an- 
nuities must be written by life insur- 
ance companies and can only be written 
with the traditional insurance elements. 
[f the can- 
not regulate variable annuities with- 
out the insurance elements, they must 
be willing to turn the regulation of 
these annuities over to some other 
such as the SEC or state 
securities commissioners. 


posts 


Insurance Commissioners 


agency, 


In those variable-annuity arrange- 
ments where there is no assumption 
of risk by any person or company 
whatsoever, where there are no guar- 
antees and no indemnity agreements, 
where benefits are not payable in a 
specified number of dollars and where 
the arrangement is merely a means of 
distributing mutual-fund shares, they 
are simply and solely investments 
since the speculative motive is para- 
mount. What the investor 
much more akin to what the holder of 
mutual-fund shares buys than what 
the holder of a life insurance policy 
The actuarial features 
are no more complicated than for any 


seeks is 


bargains for. 


pension trust, retirement system, in- 
dividual annuity, deferred-compen- 
sation plan, or annuity. There is no 
need for an actuarial department. 


There is little difference between 
this arrangement and one where benefits 
are furnished for the life of a person 
in terms of 
cupancy or service. Any of these ar- 
rangements may involve _ periodic 
payments throughout a person’s life- 
time, but any attempt to classify them 
all as insurance would lead the Insur- 
far 


wheat, meals, room oc- 


ance Commissioners astray.— 
Johnson, “The Variable 
Annuity—Insurance, Investment, or 
soth?” Georgetown Law Journal, 


Summer, 1960. 


George E. 
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participation in medical care for the 
aged remains to be seen, “[i]n the 
long term it could represent 
another costly step in the gradual 
encroachment of government upon 
private areas, undermining our sense 
of moral responsibility and our duty 
as free men to look after ourselves 
and our own.” 


Regarding the anticipation by some 
of Forand-type legislation, Mr. Elliott 
said: 

“We all believe in and support free 
enterprise. The insurance industry 
is one of the most freely and highly 
competitive in the country. We be- 
lieve that competitive pressures result 
in a better and less expensive service 
or product than any monopoly, gov- 
ernmental or otherwise, can ever 
provide.” 


His remarks were made before the 
Eastern Regional Meeting of the 
Health Insurance Council in Boston 
this November, and appeared in a dis- 
patch of the Health Insurance Institute. 


Workmen's Compensation 


A workman’s attempt to recover 
for the loss of his senses of taste and 
smell by an action in trespass against 
his employer was disallowed this 
month by the Supreme Court of 
Pennsylvania in Scott v. Powell Coal 
Company. The plaintiff to the action 
suffered a blow to the back of the 
head by a rock after he had set off a 
blast of dynamite in the defendant’s 
open-pit coal mine. The resultant 
skull fracture was accompanied by 
the permanent loss of taste and smell. 
The supreme court sustained the lower 
court order dismissing the cause in 
trespass and pronounced that the loss 
of these senses was a permanent par- 
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Continued from page 758 


tial disability compensable under the 
Workmen’s Compensation Act, the 
plaintiff’s exclusive remedy. Since 
the injured man had suffered no de- 
crease in weekly pay after his return, 
and since his work did not require 
the the senses involved, his 
earning capacity was not materially 
affected under the terms of the act, 
and his compensation was limited by 
its measure of recovery. 


use of 


Self-Insurance Plan 


A recent study published by the 
Foundation on Employee Health, 
Medical Care and Welfare/Inc., ex- 
amines the comparative merits of the 
self-insurance of indemnity benefits 
and insurance underwritten by a car- 
rier in the area of health and welfare. 
Entitled Pros and Cons of Insurance 
and Self-Insurance of Health and Wel- 
fare Benefits, the study points up, 
among others, a major differe:ce be- 
tween the two forms of protection in 
the manner in which they provide 
for unexpected, catastrophic losses. 
The standard practice among carriers 
is to charge an annual allocation to 
the contingency reserve of 2 per cent 
of the life insurance premium. The 
self-insured plan, designed to save 
taxes and brokers, 
may undertake one of three courses 
for indemnity from such losses: (1) 
by accumulating reserves over a period 
of time, delaying the immediate and 
current dispensations of benefits; (2) 
by disregarding the extraordinary 
risk, thus limiting the scope of pro- 
tection; and (3) by purchasing “re- 
insurance” against such risks from an 
insurance carrier. The last course 
may entail an expense beyond the 
advantages in tax and other savings 


commissions to 
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for which the self-insured plan is 
designed. 

Copies of the 35-page article (Study 
No. 1, Part D) can be obtained for 
$1.00 each from the Foundation on 
Employee Health, Medical Care and 
Welfare/Inc., 477 Madison Avenue, 


New York 22, New York. 


Expand Hospital Plans 


At the Eastern Regional Meeting 
of the Health Insurance Council in 
Boston last November, a panel con- 
sisting of four prominent insurance 
executives discussed methods for im- 
proving hospital admission programs 
for insured patients. The insurance 
men urged that hospital admission 
plans, developed by the council so 
that insured patients could apply their 
insurance benefits as credit against 
the hospital bill, be expanded so as 
to give better service to the public 
and to help hospitals achieve greater 
efficiency in the settlement of bills. 


The panel, moderated by Harvey S. 
McGranahan, assistant claims direc- 
tor of John Hancock Mutual Life In- 
surance Company, had as its members: 
Frank J. Carbo, associate manager, 
Mutual of Omaha; Lindley M. Bran- 
son, accident and health claims, Lib- 
erty Mutual; Roland S. Jack, claims 
vice president, Monarch Life; and 
Otto Hartig, claims representative, 
Monarch Life. 


Premiums Reduced 


The average premium payment per 
$1,000 of life insurance in force with 
United States life companies was $21 
in 1959, a reduction of almost one 
third from the 1940 figure. The Insti- 
tute of Life Insurance, reporting the 
Statistic, attributed the saving to the 
increasingly lower death rates, the 
higher earning rates, and the expansion 
of group insurance, which now consti- 
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tutes 30 per cent of all life insurance 
in force with American companies. 


Insurance Supported Research 


Company members of the Life 
Insurance Medical Research Fund 
contributed $1,085,410 toward cardio- 
vascular research in their 1959-1960 
appropriations. The fund has now 
contributed $12™% million to heart re- 
search since its founding in 1945, in 
support of 340 different programs in 
that area of medicine. 


“Restricted Activity’’ Statistics 


Americans will lose about 600 mil- 
lion days of work, schooling and other 
regular activity during the next three 
months because of colds, chest con- 
gestion and other respiratory condi- 
tions, The prognosis of the Health 
Insurance Institute is that the “average” 
individual will spend four winter days 
in “restricted activity” and for half 
of that period will be confined to 
bed. The institute’s statistics were 
produced in a United States National 
Health Survey. 


Recognition by Treasury Department 


The Life Insurers Conference fore- 
sees a good chance that the Treasury 
Department will give recognition “to 
industry arguments for reserve treat- 
ment of deposit administration plan 
funds” ; conversely, an “adamant stand” 
by the Treasury is expected on the 
treatment of tax-exempt interest. 

The Life Insurers Conference cele- 
brated its fiftieth anniversary this 
year on December 8. 


Marine Insurance Exemption 


Miles F. York, retiring president 
of the American Institute of Marine 
Underwriters, said at the annual meet- 
ing of that group that the exemption 
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from antitrust laws afforded the Ameri- 


can ocean marine field keeps the 
shipping industry from being forced 
into foreign insurance markets where 
they would otherwise have to live 
with “discrimination” and other un- 
favorable factors. His remarks were 
reported by the National Association 
of Insurance Brokers, Inc. 


Aid for Collaboration 


Per Jacobsson, managing director 
of the International Monetary Fund, 
enlisted the aid of the life insurance 
industry in achieving an increasingly 
close economic and financial collabora- 
tion between Europe and the United 
States. Speaking at a luncheon fol- 
lowing the annual meeting of the 
Institute of Life Insurance, Mr. Jacobs- 
son stressed the continuing need for 
“very cautious fiscal and credit poli- 
cies, designed to build up substantial 
reserves.” In the economic growth 
of Germany and Italy since the war, 
the speaker saw “very telling evi- 
dence that the objectives of monetary 
stability and economic expansion are 
in no way incompatible.” In the United 
States today there is “a stronger re- 
sistance against cost increases than 
there has been at any time since the 
war.” 


Insurance Commissioners’ Meeting 


Barclay Shaw, secretary of the 
National Association of Insurance 
Brokers, reported “good progress” 
at the semiannual meeting of the 
Insurance Commissioners in New York 
City (November 28-December 2). The 
NAIC’s review of fire and casualty 
rating laws and regulations, conducted 
for over a year by Illinois Director 
Gerber’s subcommittee, was presented 
to the parent committee (Rates and 
Rating Organizations ), which approved 
its recommended aims and principles. 
Among these was a proposal that no 
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rating organization has a right to 
appear as an objector to the filing of, 
or application for, deviations, 
no such organization [has] any in- 
terest in the results of rate-making 
apart from the interests of its mem- 
bers and that before any member (or 
anyone else) be granted an ‘aggrieved 
party’ status there would have to be 
a factual showing that such party 
had a specific economic interest ad 


“since 


versely affected by a rate filing or 
deviation.” The one-year limitation 
on deviations, necessitating annual re- 
newal, would also be lifted by the 
subcommittee’s revision. 


A joint statement of the National 
Board of Fire Underwriters, Inland 
Marine Insurance Bureau, and the 
Association of Casualty and Surety 
Companies incorporated a plan to syn- 
thesize the all-industry fire and casualty 
rating laws into one code embracing 
nine “fundamental principles.” These 
would include and provide for the im- 
mediate use of filed rates without prior 
approval; the voluntary assumption 
of rules of adherence by rating bureau 
members themselves, with each mem- 
ber retaining the right to (a) deviate, 
(b) request the rating bureaus to make 
an “agency” filing on its behalf or, 
if the bureau refuses, (c) file inde- 
pendently; and the express authori 
zation for insurers to act in concert, 
in order to provide legal protection 
for joint underwriting activities in the 
case of syndicate operations, combina- 
tion policies, joint reinsurance, etc. 

Mr. Shaw’s report also pointed up 
the considerable attention given to 
losses from sonic boom at the meeting 
of the Fire, Marine, Casualty and 
Surety Committee under the chair 
manship of Commissioner Mahoney 
of Maine. 
conclusions were: “It is likely 
that a growing interest [in sonic 
boom coverage| will develop in the 
years ahead; [c]larification of the ap- 


Some of the committee’s 


1LjJ— December, 1960 





plication of ‘explosion’ and ‘aircraft 
damage’ coverage to sonic boom is 
under consideration by the insurance 
industry; [a]n educational program 
to acquaint both producers and prop- 
erty owners with the hazard of sonic 
boom should be given immediate con- 
sideration by 
[t]here is no need at the present time 
for the establishment of a govern- 
ment-sponsored insurance program 
similar to that of the War Damage 
Corporation of World War II because 
of the sonic boom hazard.” 

NAIC President S. N. Beery of Colo- 
rado, alluding to the Senate Antitrust 
and Monopoly Subcommittee report 
on state insurance regulatory prac 
tices, said that the Commissioners’ at- 
titude toward the report “should be 
one of open-minded and objective self 


insurance companies; 


The conclusions and 
recommendations should be and 
have been graciously received. They 
will require the serious study of all 


appraisal. 


commissioners.” 


Economic Research Report 

The assets of life insurance com 
panies in the United States at the end 
of 1960 amount to $119.45 billion, a 
new high figure for the life insurance 
business, and an increase of $5.8 billion 
over the year before. The estimate 
was part of a report by Dr. James J. 
O’Leary, director of economic research 
for the Life Insurance Association of 
America, at the association’s annual 
meeting. Investment earnings of Ameri- 
can life companies are estimated at 
$4.6 billion for the year, representing 
a rate before taxes of approximately 
4.12 per cent, as compared with 3.96 
per cent last year. 

The mortgage market has been the 
largest net user of life insurance funds 
during 1960 with an increase in hold- 
ings of more than $2.5 billion, the 
largest net increase in mortgage loans 
since 1956, when they went up by 
$3.5 billion. Other components of the 
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net increase in assets are the invest- 
ments in corporate bonds ($1.8 billion), 
industrial and miscellaneous bonds 
($1.5 billion) and public utility bonds 
($295 million). This is the smallest 
net investment in industrial and mis- 
cellaneous bonds since 1955 and the 
smallest in public utility bonds in the 
last 15 years. 

For the coming year Dr. O’Leary 
sees a further moderate softening of 
general business activity through the 
spring before a new rise of economic 
activity gets under way. The demand 
for long-term capital funds may like- 
wise recede a little during the spring 
and interest may move down 
somewhat from their present levels, 
especially the rates on federal, state 
and 
publicly offered corporate bonds. The 
rates should 
not be strong, however, and by the 
end of the spring “interest rates should 
begin to edge upward again, depend- 
ing upon the vigor of the [business] 
the extent to which 
monetary ease is reversed.” 


rates 


local bonds as well as those on 


downward pressure on 


recovery and 
the Sixties,” 
Dr. O’Leary presaged, “it becomes 
more and more evident that domestic 
policy measures of the Federal Gov- 
ernment will have to be examined 
carefully with respect to the conse- 
quences that they may have on the 
international balance of payments posi- 
the United States. This is 
especially true of policies in the credit 
field. 
in our international balance of pay- 


“As we move into 


tion of 
Asa result of persistent deficits 


ments, foreigners and foreign central 
banks have built up large liquid assets 
in this country. 


“The threat of having these assets 
liquidated and the funds moved out 
of the United States imposes 
limits on the freedom of the monetary 
authorities to control the availability 
thus to influence in- 


of credit and 


terest rates.” 
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Infant Injured in Apartment— 
Liability a Jury Question 


It cannot be said as a matter of law that 
negligence occurring nearest the event 
of injury in time is nearest in causalty. 
It is a question to be determined by a 
jury whether or not the negligence of 
a tenant resulting in injury to her infant 
son renders the alleged negligence of 
the landlords remote. Delaware. 


The present case came to the Dela- 
ware Supreme Court with questions 
relating to the alleged contributory 
negligence of the mother of an infant 
plaintiff and to whether such contribu- 
tory negligence was a proximate cause 
of the accident. The parents of the 
child rented a four-room apartment 
from the defendants on a month-to- 
month basis. The master bedroom, 
occupied by the parents, contained an 
exposed hot water pipe leading from 
the basement and entering the room 
near the upper end of the bed. Ob- 
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jections had been made to the land- 
lords about this dangerous condition 
-the mother had been burned once— 
and, according to the tenants’ deposi- 
tion, the landlords had promised to 
have it insulated. 


About six months after the family 
leased the apartment, the mother 
noticed that the ceiling in the smaller 
bedroom was becoming soft with 
water directly over her infant’s crib. 
Since the room was already occupied 
by the tenants’ other small child, the 
mother removed the baby and placed 
him in a large double bed in the 
master bedroom. Under deposition 
the mother testified that she had 
placed him under the covers, but on 
cross-examination she testified that 
she did not know if she had or not. 
Some time later the father of the 
infant returned from work, heard the 
infant crying and found him lying on 
the floor near the pipe with severe 
burns on his right foot and left leg. 


The lower court assumed the ten- 
ants’ deposition that the landlords had 
undertaken the general repair of the 
premises at the time of rental, that 
the exposed pipe was a condition prior 
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to the lease, and that the landlords 
were liable for injuries resulting from 
that condition. But the court held 
that the mother’s action of placing 
her child near the radiator pipe con 
stituted contributory negligence as 
a matter of law, and that “it could 
not be said that the landlords should 
have anticipated the mother’s negli 
gence, that her act was the direct and 
sole proximate cause of the accident, 
and that the failure of the landlords 
to make the repairs was a remote 
cause.” The plaintiffs avowed that 
this was error and that the mother’s 
admitted negligence could not be held 
the sole and proximate cause as a 
matter of law. 


The supreme that 
the mother’s negligence was properly 
omitted from the defendants’ brief on 


court indicated 


appeal, since “it is apparently gen 
erally conceded that the negligence of 
the parent will not be imputed to the 
child and bar recovery if the suit is 
brought, as here, on behalf of the 
infant plaintiff for his own benefit.” 
Rather the whether, 


contrary to the opinion of the lower 


question was 
court, more than one inference could 
be drawn from the evidence by the 
trier of facts, or whether, as the lower 
court the 
gence was the proximate cause of the 
this 


believed, mother’s negli- 
accident as a matter of law. In 
regard the supreme court posed three 
questions: “Did the negligence of the 
mother constitute an independent act 
of negligence or did it follow in un- 
broken sequence the assumed negli 
the Could the 
landlords have that one of 
the children of the tenants might come 
in contact with the pipe and become 
Did the 
failure of the landlords to foresee this 
possibility amount to 
Taking note of the fact that “[t]he 
arrangement of the apartment, together 
with the wet condition of the ceiling 


gence of landlords? 


foreseen 


severely burned thereby? 


negligence ?” 
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of the infant’s bedroom, was such 
that there may have 
suitable place to put the infant plain- 
tiff,’ the court reversed the matter- 
of-law decision —McKeon et al. v. 
Goldstein et al. Delaware Supreme 
Court. October 13, 1960. 11 NeEGtI- 


GENCE Cases (2d) 1034. 


been no other 


Dog Bites Woman—Damages 
Adjusted by Supreme Court 


When an appeal is brought from an 
excessive verdict which is not due to 
perversity or prejudice, and is not the 
result of error occurring during the 
course of the trial, the court may and 
should offer the plaintiff the option of 
remitting the excess over the court's 
estimation of reasonable damages or 
of having a new trial on the issue of 
damages. Wisconsin. 


The defendant's son and daughter- 
in-law, the plaintiffs, 
extended visit at his home while the 
son was involved in a business trans- 
On an afternoon in the middle 
of July, when the others were out, 
the daughter-in-law began to prepare 
\s she turned from a deep 
freeze she saw the defendant’s dog, a 
German shepherd, springing at her. 
Instinctively threw out her right 
arm, and the dog buried his teeth in 
her hand. Her testimony added that 


were on an 


action. 


dinner. 


she 


the bite was so deep that the dog’s 
teeth met in her hand and that he 
chewed three or four times. The dog 
subsided at her screaming, and, wrap- 
ping the hand with a towel, she called 
her husband who returned and took 
her to the doctor. 


The injured woman asked damages 
for pain and suffering and for perma- 
nent disability to her hand which 
affected her work as a bookkeeper 
and typist to a considerable degree. 
Her husband sued for his 
wife’s services and society and for 
medical expenses incurred on her be- 
half. At the close of the testimony 
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liability was conceded, and the issue 
of damages alone was sent to the jury. 
Verdicts were in the amounts of $1,250 
for pain and suffering and $4,000 for 
permanent disability to the wife, and 
of $500 for loss of services and $14 
for medical expenses to the husband. 
Though the trial court “was astonished 
at the amount still the amount 
did not shock the conscience of the 
court.” 


Of the defendant’s varied bases for 
a new trial, the supreme court found 
merit in the allegation that the award 
for permanent disability was so ex- 
cessive as to indicate passion and 
prejudice on the part of the jury. 
Medical testimony in the lower court 
disclosed that the disabling damage 
was confined to the middle and ring 
fingers of the victim’s right hand. The 
defendant’s medical witness estimated 
the permanent disability to be 5 per 
cent of the right hand at the wrist. 
(The plaintiff’s witnesses did not esti- 
mate the total disability.) The plain- 
tiff herself volunteered that before 
she was bitten she could work for a 
period of four hours with a coffee 
break midway, and that after the 
injury she could type or write by hand 
for only 30 minutes at a time. The 
court concluded: 

“A careful review of the record in- 
dicates that the evidence not 
warrant the amount of damages awarded 
by the jury for the permanent injuries 
. . [the plaintiff] and 
Instead of 


does 


sustained by 
that the same is excessive. 
granting the defendant’s request for 
a new trial, however, we invoke the 
rule announced in Powers v. Allstate 
Insurance Company 


” 


sy this rule, a court finding a lower 
court verdict excessive for evidentiary 
reasons, and not from perversity or 
prejudice or error, should give the 
plaintiff the option of taking a new 
verdict (the court’s) or a new trial. 
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In the present case, the supreme court 
determined that $3,000 was a reason- 
able sum for the plaintiff’s disability 
and ordered that, unless the plaintiff 
elected to have a new trial by a notice 
filed with the clerk within 20 days, 
her total damages would be reduced 
to $4,250.—Beijer et al. v. Beijer. Wis- 
consin Supreme Court. October 4, 
1960. 11 NEGLIGENCE Cases (2d) 989. 


Landowners’ Liability to Firemen— 
Loss of Consortium to Wife 


In two separate areas of law arising 
from the same case the Illinois Supreme 
Court handed down essentially first im- 
pression decisions holding, in the first 
place, that firemen are invitees on 
premises where they are fighting fires 
and may recover for injuries caused by 
negligence in the maintenance of those 
premises, and, in the second, that a 
wife's loss of consortium due to a negli- 
gent injury to her husband is equally 
comnensable with a husband's corre- 
sponding right. _ Illinois. 


The defendants in the action were 
owners of a four-story brick building, 
erected in Chicago in 1896, which they 
had purchased in 1946. The basement 
and ground floor of the building were 
used by the defendants in their busi- 
ness of selling store and restaurant 
fixtures. The upper three floors were 
operated as a hotel consisting of 27 
rooms, some with kitchens, and hous 
ing some 84 persons. Access to the 
hotel floors was by means of a wooden 
staircase, about six feet wide, sup 
ported by stringers that were nailed 
Adjacent to the stair 


floor the 


to the walls. 
the 
the codefendant 
the owners, who operated the hotel as 


way on second were 


office of lessees of 
partners, and a storage room, 17 to 20 
feet from the stairwell, in which paint 
and benzene There was 
testimony that, contrary to a provi 


were kept. 


sion of the lease, there were paint 
cans, brushes and rags in the office. 
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The lease also required that the 
lessee would spend an average of 
$1,500 annually for the maintenance 
and improvement of the premises. 
Apparently this was not the lessees’ 
practice, and a lawsuit, brought by 
the lessor before the fire, extricated 
$1,500 from the lessees in escrow for 
repairs. Neither the lessor nor the 
lessees kept records of the prescribed 
maintenance and improvement. The 
lease provided that the lessor, on his 
part, would make regular monthly in 
He admitted on trial that 
the hotel for 
six weeks before the fire. 


spections. 
he had not seen some 
The testimony of residents of the 
hotel revealed that there open 
garbage cans in the corridors of the 
hotel, that paper was piled a foot high 
in some places, that there was litter 
on the stairs and that the janitor was 
“always drunk.” 


were 


Testimony from the 
deputy fire marshal, on the scene dur- 
ing the fire and inspecting afterwards, 
established that there 
doors in the building—an allegation 
confirmed by the chief building in 


were no fire 


spector and the division fire marshal, 
who was inside the building during 
the blaze and directed the fire-fighting 
operation. Nor were there any fire 
extinguishers in the hotel, a fact ad- 
mitted by the owners and corroborated 
by residents of three or four years’ 
standing. 

About 12:50 a. m. on April 28, 1955, 
a police officer was attracted by flames 
He drove to 
the hotel, found it ablaze and radioed 
the alarm. The fire equipment was 
there in minutes, but the flames had 
already penetrated through the roof. 


from a few blocks away. 


People were hanging out of the win 
dows and screaming for help. The 
battalion chief ordered an engine com- 
pany up the inside of the stairway to 
smother the flames that were blocking 
it and to provide a channel for rescue 
operations. A fire captain and three 


men entered the building—one of the 
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men carrying a hose—and proceeded 
There 
the captain sent one man back for a 
smaller left a the 
landing to couple the hose into a shut- 
off pipe, and took the third with him 
to gain the upper floors where they 
could see the fire raging. 


to the second floor landing. 


hose, second on 


\s they 
started up, the entire stairway col- 
lapsed. The captain was killed in the 
fall, but the man with him was driven 
through the stairs to the area below 
and escaped. The man stationed on 
the second floor landing was pinned in 
At length he 
broke free, made his way out in flames 


a pile of burning wood. 


and flung himself into a pool of water 
at the curbing. 

The plaintiffs to this action were 
the widow of the fire captain and ad- 
ministratrix of and the 
who suffered severe 


his estate 


second fireman, 
and permanent injuries while pinned 
on the landing and who hovered be- 
tween life and death for two months. 
These sought recovery for the injury 
and death of city firemen. A third 
plaintiff, the wife of the injured man, 
sued for 


loss of consortium. 


Jury verdicts were returned in the 
trial court awarding $20,000 for the 
wrongful death of the captain and 
$235,060 for personal injuries sustained 
by the fireman. The Superior Court 
of Cook County set the verdicts aside 
on the ground that there was no legal 
basis for liability. A combined appeal 
was carried to the supreme court by 
the plaintiffs from the disannulling 
order, and by the third plaintiff from 
a summary judgment dismissing her 
cause for loss of consortium. 

The supreme court recognized that 
the issue of a landowner’s liability to 
firemen for the negligent maintenance 
of his premises had not been treated 
by that court since 1892, and was 
As to the 
origins of the governing precedents, 
the court remarked that “the English 


819 


overdue for reappraisal. 





common law, from which our law is 
derived, was part and parcel of a social 
system in which the landowners were 
the backbone, and .. . it was in- 
evitable that in such a legal climate 
supreme importance would be attached 
to proprietary interests. It was 
the feudal conception that the land- 
owner was sovereign within his own 
boundaries that gave birth to the rule 
that the only duty a landowner owed 
a licensee was not to wilfully or wan- 
tonly injure him.” ; 


To protect a fireman injured in the 
line of duty from the irremediable 
status of “licensee,” the courts held 
variously that firemen are entitled to 
be warned of “hidden dangers” or 
“unusual hazards,” that firemen are 
“invitees” deserving of reasonable 
care, that firemen are “business visi- 
tors” and, in one case, that firemen 
have a unique status and that the 
duties owed them may properly be 
unique. The last expedient was 
adopted by the Illinois Appellate 
Court in Ryan v. Chicago and North- 
western Railway Company, 9 NEGLI- 
GENCE Cases 940, 315 Ill. App. 65, 75, 
which allowed damages for the death 
of a police officer caused by the negli- 
gent operation of the defendant’s 
trains. The rationale behind the 
award was that the defendant was 
obligated to use reasonable care not 
to injure the police officer. 


The court in the present case af- 
firmed : 


“In reviewing the law on this issue, 
we note further that this legal fiction 
that firemen are licensees to whom no 
duty of reasonable care is owed is 
without any logical foundation. 
[Citations.] It is highly illogical to 
say that a fireman who enters the 
premises quite independently of either 
invitation or consent cannot be an in- 
vitee because there has been no invi- 
tation, but can be a licensee even 
though there has been no permission. 
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[T]he courts have not applied 
the term ‘licensee’ to other types of 
public employees required to come on 
another's premises in the performance 
of their duties, and to whom the duty 
of reasonable care is owed.” 


The defendants argued that firemen 
were not within the purview of those 
ordinances which had been violated; 
and, in support of this defense, they 
cited the 1892 case which had con 
vinced the superior court. The pres- 
ent court disallowed the precedent 
without contradicting it, on the theory 
that the implication of the case was 
that a statute expressly limiting its 
protection and benefit, as then, did not 
include firemen, while a statute of 
general language, as now, might and 
did include firemen. Holding, there 
fore, that fire ordinances exist for the 
protection of firemen as well as other 
“invitees,” the supreme court acknowl- 
edged the violation of those ordi- 
nances to be additional bases for 
liability : 

“We have already noted that there 
was some evidence from which the 
jury could reasonably find that de- 
fendants were in fact guilty of violat- 
ing these ordinances, and that such 
violations proximately caused the in- 
juries of plaintiff . [fireman] and 
the death of [the fire captain]. 
Therefore, it was reversible error for 
the trial court to enter judgment not- 
withstanding the verdict with respect 
to these claims.” 


HE SUPREME COURT next 

considered the action of the in- 
jured plaintiff's wife against the own- 
ers and operators of the hotel for 
damages from loss of consortium. In 
the single pertinent case preceding 
this decision, the Illinois Appellate 
Court denied such an action on the 
ground that it was neither recognized 
at common law prior to the act of 
1874, which removed the civil dis- 
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abilities of married women, nor specif- 
ically conferred by that act. The 
ruling was made in 1913. 

Again taking a historical view of 
the law, the supreme court observed 
that the common law rule denying an 
action for loss of consortium to a wife 
“was promulgated at a period in his- 
tory vhen all the wife’s personal 
property, money and chattels of every 
description became her husband’s 
upon marriage. She could neither 
contract, nor bring any action of any 
kind. 
and ‘he was that 


Husband and wife were one, 
me.’ ” 

In spite of the economic and social 
revolution in the status of women, the 
old rule remained decisive until 1950, 
when the issue was re-evaluated by 
the federal court for the District of 
Columbia in Hitaffer v. Argonne Com- 
pany, 18 NEGLIGENCE CAsEs 219, 87 
App. D. C. 57, 183 F. 2d 811. That 
court found, in the face of overwhelm 
ing precedent to the contrary, that 
husband and wife have equal rights in 
the marriage relation which should 
receive equal protection of the law. 
The same court circumscribed its de 
cision by denying action for loss of 
consortium to a wife whose husband's 
injuries were compensable under work 
men’s compensation, because of the 
exclusiveness of that remedy. 

The Illinois court of the present 
case balked at the prospect of review 
ing all of the conflicting precedents 
individually. Instead it secerned four 
categories of denials of the right and 
answered each in turn. 

The first objection to a wife’s re 
covery is that the wife’s injury is too 
remote to warrant protection. The 
court indicted the double standard be- 
hind a judgment that defends a hus- 
band’s rights and discards a wife’s. 

The second proposes that a wife’s 
right of action may entail double re- 
covery for the same injury, since the 
husband could recover in his action 
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for his diminished ability to support 
his family. Of this the court inferred 
that it “emphasizes only one element 
of consortium—the loss of support.” 
The court envisaged marriage as a 
“conceptualistic unity’ whose elements 
are indiscrete and inseparable, whether 
economic or sentimental in nature. 
In any event, a possible double re- 
covery could “be obviated by deduct- 
ing from the computation of damages 
in the consortium action any compen- 
sation given [the] husband in his 
action for the impairment of his ability 
to support.” 


\ third hypothesis conceives that 
since a wife has no right to her hus- 
band’s services, she has no right to 
damages for loss of consortium. This 
the court characterized as “a theore- 
tician’s boast,’ gratuitously assum- 
ing that the “concept of consortium 
is capable of dismemberment” and 
overlooking the case law allowing the 
husband recovery even where there is 
no loss of his wife’s services, as well 
as actions for alienation of affections 
where damages are given for “senti- 
mental services.” 


Again it is argued by courts barring 
the action that the husband’s action 
be likewise abolished as an archaic 
legal concept. The Illinois court 
deemed that it ‘need not consider that 
novel theory which would remedy the 
arbitrary denial of a cause of action 
to one partner by denying it also to 
the other one.” 


The supreme court propounded the 
same basic reason for granting relief 
both in cases of intentional invasion 
and, in the present case, for negligent 
invasion, namely, “the protection of 
the family, as the unit upon which 
our society is founded.” Summary 
judgment against the third plaintiff 
was reversed and the cause remanded. 
Judgment notwithstanding the ver- 
dicts for the deceased and the injured 
was likewise reversed and re- 
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manded, with directions to enter judg- 
ment on the verdicts.—Dini et al. v. 
Naiditch et al. Illinois Supreme Court. 
September 30, 1960. 11 NEGLIGENCE 
Cases (2d) 1050. 


Gas Explosion— 
Interpleaded Defendants 


A motion for summary judgment should 
be denied when there is credible evi- 
dence which, under any reasonable 
view, will either support or admit of 
an inference in support or in denial of 
a claim of either party. Wisconsin. 


In a suit brought against a gas 
utility after an explosion caused by 
leaks in its gas mains, the defendant 
interpleaded the manufacturers of its 
pressure regulators and relief valves, 
whose motions for summary judgment 
were denied in the trial court. Armed 
with over 2,500 pages of affidavits, 
counter affidavits, reply affidavits, ad- 
verse examinations and exhibits, the 
interpleaded defendants carried their 
motions to the supreme court, which 
reviewed the facts. 


The defendant gas company had 
been distributing gas in the city of 
Madison, Wisconsin, for over 50 years. 
About 1949, it converted from manu- 
factured gas to natural gas, which it 
purchased from a pipe line company. 
The new operation required the in- 
stallation of pressure-reducing systems 
and safety valves, which the first 
interpleaded defendant contracted to 
carry out. In addition, the gas com- 
pany purchased and installed certain 
gas-reducing pressure regulators manu- 
factured by the second interpleaded 
defendant. The natural gas is piped 
to the outskirts of Madison under 
pressure of from 300 to 400 pounds 
per square inch. Here a regulator 
reduces the pressure to between 110 
and 140 pounds and feeds the gas into 
the city station where it is again re- 
duced to a pressure of five to 20 
pounds. 


822 





On the evening in question, a regu- 
lator in the city station developed an 
unusual and violent vibration while 
in the “open” position. The attend 
ant did not know what to do. He 
called his supervisor who came down 
to the station. The supervisor then 
called the superintendent and received 
instructions to shut off the gas. The 
attendant attempted to do this by 
adjusting the top of the regulator. A 
few minutes later, and 30 or 35 minutes 
after the danger was discovered, the 
superintendent 
station and turned the gas off with a 


came down to the 


manual valve. About the same time 
a gas main blew out under the street 
some distance away, causing damages 
allegedly totaling $578,608.98. The 
causes of this explosion, assigned 
singly or in combination, were that: 
(1) the regulator failed in the “open” 
position; (2) the attendant was in 
competent; (3) the relief valves and 
vents were inadequate to reduce the 
pressure in the distributing mains; 
and (4) the pipe in the distributing 
main was old and defective. 

The defendant gas company’s cross 
complaint against the regulator manu 
facturer alleges that the regulator was 
defective as to its design, construction 
and the material used, and that the 
damages were caused by the negli 
gence of the manufacturer. This in 
terpleaded defendant’s reply was that 
it was not negligent because (1) it 
hat warned of the dangers signalized 
by vibrations in the regulator; (2) 
the gas company had failed to shut 
off the gas for at least 25 minutes 
after the defect was discovered; and 
(3) the regulator had been in satis 
factory operation for more than eight 
years. The supreme court considered 
that these matters, especially the warn- 
ing which was contained in a hand- 
book, should be reserved for trial: 


‘ 


‘As has been said many times by 
this court, the inquiry on summary 


1LjJ— December, 1960 





judgment is not to decide the ques 
tions of fact raised by the affidavits 
and other proof, but to decide whether 
such questions exist and should be 
submitted to the trier of the facts. 
The proof of the interpleaded defend- 
ant does not present facts conclusively 
showing that the cross complaint of 
the gas company has no merit and 
cannot be maintained.” 


In the area of summary judgments 
generally, the court quoted its own 
language in Voysey v. Labisky, 11 
NEGLIGENCE Cases (2d) 149: 

“The rule is well established in this 
state that when it is shown there is 
a substantial 
the evidence on a material issue is in 
conflict, or if the 
from credible 
uncertain, 
judgment 


issue of fact, or when 
inferences to be 
evidence are 
the motion 
should be 


drawn 
dcubtful and 
for summary 
denied.” 


Finally taking up the 2,500 pages of 


undifferentiated affidavit and adverse 
examination material which the trial 
court permitted in the record, the su 
preme court said: 

“The court should have denied the 
motion or should have ordered the 
[gas company] to specify the material 
portions of the adverse examinations 
for the benefit of opposing counsel 
and the court. 


“We suggest as a matter of good 
practice where voluminous adverse 
examinations are used on motion for 
summary judgment, that the party so 
using the adverse examinations speci- 
fy by page number the portions which 
he deems to be material and on which 
he relies. Opposing counsel and courts 
should not have to winnow the record 
to separate the wheat from the chaff.” 
—Hyland Hall & Company et al. v 
Madison Gas & Electric Company and 
Ford, Bacon & Davis, Inc., et al. Wis- 
consin Supreme Court. October 4, 
1960. 11 NEGLIGENCE Cases (2d) 993. 


Negligence 


Rescue at Sea— 
Liability of Rescuer 


Government liability under the Federal 
Tort Claims Act is determined, in rescue 
operations, by the National Search and 
Rescue Plan and not by the liberal rule 
of negligence accorded a private sal- 
vage operation. Fifth Circuit. 


This action was brought against 
the United States by the families and 
estates of the crew of a small shrimp 
boat which foundered off the Florida 
near Jacksonville. The boat, 
having set out from the fishing village 
of Mayport a day ahead of the other 
vessels in port, was caught up by 


coast 


heavy seas and high winds of which 
the others were later warned. One of 
these succeeded in contacting the im 
periled shrimper and reported to tne 
Coast Guard that she was four and 
one-half hours east-southeast of Jack- 
sonville, that her engines were still 
operating but that she was in a sinking 
condition, that the pumps had stopped 
and the water was rising on the 
engines, and that she had no lifeboat 
aboard. 


Pursuant to the National Search 
and Rescue Plan (SAR), promulgated 
in March, 1956, by the President’s Air 
Coordinating Committee, the Coast 
Guard has been designated the SAR 
co-ordinator for maritime rescue op- 
erations. This means that through the 
medium of a Rescue Coordination 
Center (RCC), the Coast Guard as- 
sumes the responsibility to “coordinate 
and as appropriate, direct the opera- 
tions of SAR facilities committed to 
any SAR mission and that, 
with this authority, it may enlist the 
aid of other of the armed forces not 
engaged in a military mission. 

Responding to the emergency at 
hand, the RCC of the Seventh Coast 
Guard District—located at Miami and 
responsible for the waters off Florida 

dispatched two vessels to the re- 
ported scene of distress. It further 
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instructed the radio station at Jack- 
sonville to broadcast and repeat in 15 
minutes an all-ships emergency. Mean- 
while, another fishing boat contacted 
the sinking shrimper and relayed cor- 
rections to the co-ordinator as to her 
position, now 15 miles further east- 
southeast of Jacksonville. The RCC 
requested aerial reconnaissance from 
the Naval Air Station at Jacksonville, 
and two planes, an amphibian and a 
helicopter, began a search in the new 
locale. Neither the rescue ships nor 
the planes were informed that the 
stricken vessel was still moving in the 
water and trying for the shore. One 
of the Coast Guard ships now retired 
from weather damage ; the other, over 
four hours away, continued the search 
in 21-25 fathoms, although the new 
report put their quarry in 16 fathoms. 


At this point the Jacksonville radio 
station received news from the Navy’s 
amphibian that it had sighted the 
shrimper and was orbiting overhead 
as a guide “for a Coast Guard ship 
which is approaching . . . .” They 
had indeed sighted the foundering 
fishing boat, but there was no ship 
approaching. Presently realizing the 
mistake, the plane radioed a correc- 
tion to Jacksonville which was never 
relayed to RCC at Miami. The re- 
maining rescue ship, however, notified 
RCC that it was more than three 
hours from the disaster area, leaving 
a clear inference, which was never 
made, that the “ship” approaching the 
shrimper was not that dispatched by 
RCC, which persisted in believing 
that it was. In the meantime the 
Navy plane made another find—‘a 
large ship about 5 miles heading south 
from Fishing Vessel . . . .” This 
was a merchantman, known to both 
the radio station and the co-ordinator 
to be in the area; but, still believing 
that the Coast Guard vessel was only 
minutes away, RCC did not authorize 
an all-ships alarm at this time. Finally 
the rescue plane contacted another 
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plane in the vicinity which alerted the 
merchantman to the situation, but it 
was too dark and too late and the 
shrimp boat could not be found. 


Remedy for wrongful death was 
sought under the Death on the High 
Seas Act, and recovery was allowed 
by the district court. The govern- 
ment appealed, contending that its 
operation was merely salvage at sea, 
and that a salvor, even when guilty 
of ordinary negligence, is not liable 
for damage which is not “independ- 
ent” or “distinguishable.” Secondly, 
it maintained that its errors did not 
worsen the plight of the shrimper, 
and that therefore it could not be 
held liable under the Good Samaritan 
Doctrine. 


The United States Court of Appeals 
for the Fifth Circuit allowed that 
ordinary negligence is not held against 
a salvor lest he be discouraged from 
his rescue efforts, and that the salvor 
has an absolute right to withdraw 
from the attempt at any time prior 
to his taking charge of the derelict 
property. The court noted: “A part 
of this approach is that the policy 
underlying maritime salvage is a liberal 
reward to encourage such humane 
pursuits.” But such was not the case 
with the government’s operation, which 
was undertaken not from a hope of 
reward but, in the court’s language, 
“out of a policy determination on the 
highest executive level that the re- 
sources of governmental agencies 
should be exploited effectively to save 
life and property.” 

To this the defendant rejoined that 
the duty to perform consisted entirely 
in the “internal discipline” of the 
services enlisted, and that the fact 
that “they had no discretion to decide 
that they wanted no further part in 
this search concerned solely the 
relationship between the Government 
and its employees (civil or military).’ 
The court did not agree: 
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“Tf... we must analogize to find 
some private activity just like this, 
the situation is more comparable to 
that of professional salvors operating 
under contract without regard to suc 
cess or failure. In that situation the 
salvor is to be held to the perform- 
ance of his undertaking, and such a 
contract extinguishes all rights to the 
maritime lien and admiralty remedies 
open to the usual salvor. 


“|I]n the construction of the Tort 
Claims Act the vicarious liability was 
not to be measured by that of a private 
person ‘under the same circumstances.’ 
Rather, . ‘the statutory language 
is “under like circumstances ae 
(emphasis supplied by the Court.).” 


Reiterating its judgment that the 
rescue effort at issue was not a uniquely 
governmental function and was not 
exempt from liability, the court had 
this to say on the true character of 
the negligence involved: 

“No negligent error is found with 
undertaking the 
rescue service. The mistakes were of 
those ashore. At the time these criti- 
cal decisive mistakes were made the res- 


respect to vessels 


cue efforts were still underway and they 
were not abandoned until days there- 
All of the personnel and equip- 
ment deployed in this coordinated 
effort were there, not through a volun- 
tary impulse to save, but by virtue of 


after. 


a positive duty to carry out the de- 
cisions of RCC in accordance with the 
National SAR Plan.” 

Further, the requirements of the 
Good Samaritan Doctrine were fully 
met by the facts, with only the ele- 
The 


court upheld the alleged worsening of 


ment of “worsening” in doubt. 


the predicament on the theory that 


the actions of the Coast Guard en 
gendered reliance on the part of the 
families and close friends of the 


shrimper’s crew, who were ready to 


with other boats Finally re 


assist 


Negligence 


jecting the plea of contributory negli 
gence against the decedents, the court 
affirmed : 


“RCC needed no signal of distress. 
RCC knew it had lives to save from 
great and imminent peril. RCC did 
not more information. All it 
needed was to heed what it had.”— 
U. S. v. Gavagan, Adm«z. et al. United 
States Court of Appeals for the Fifth 
Circuit. July 22, 1960. 11 NEGLIGENCE 
Cases (2d) 780. 


need 


Poor Instruction to Jury— 
Gross Miscarriage of Justice 


Trial court error is reversible on appeal, 
even though no objection was raised at 
the time of the error, if a failure to re- 
verse the error would result in a gross 
miscarriage of justice. Third Circuit. 


This decision evolved from a build- 
ing contractor’s appeal from a $25,000 
judgment against him and in favor of 
a carpenter who suffered a fall on the 
job. The plaintiff, working on the 
third floor of a building under con- 
struction by the defendant, endeavored 
to move up from one compartment to 
another. He grasped a brick pier 
mounted on the facing of the building 
and began to step up to the top of the 
front wall. The pier gave way and he 
fell backward to the ground. At the 
trial, the defendant alleged that the 
alternate method of negotiating the 
grasping the rafters with both 
hands and swinging up—was safer. 


move 


He hoped by this means to bar the 
the 
Pennsylvania doctrine that, regard 


workman’s recovery because of 
less of another party’s negligence, @ 


person using an unsafe procedure 


when a safe one is at hand cannot 
hold the other liable for his injuries 
The court did not agree that the car 
penter’s method was demonstrably or 


foreseeably unsafe 


The plaintiff invoked diversity juris 


diction in the trial court and, despite the 
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defendant’s innuendo of premedita- 
tion on the plaintiff’s part, the jury 
believed that he honestly envisaged 
permanent residence in Florida, where 
he moved about seven months after 
his accident. The court of appeals 
honored the district court’s jurisdic- 
tion, explaining: “The undisputed facts 
and credible testimony are consistent 
with . [the plaintiff’s] and 
[the defendant’s] respective contentions 
and we, as was the court below, are 
bound by the jury’s finding, " 
which was that the plaintiff was in fact 
a citizen of Florida when he filed suit. 
In addition, the jury found that the 
defendant owed a duty of care to his 
carpenter, leaving the latter with the 
burden of proving that some sub- 
standard conduct of the defendant 
had breached the duty. Given the 
existence of a duty of care, the out- 
come of the case depended on the 
defendant’s alleged negligence. The 
court of appeals declared that the de- 
fendant’s instruction to the effect 


that the plaintiff must prove not only 
negligence but also that the negli- 


gence was a “substantial factor’— 
that is, a proximate cause of the ac- 
cident—was properly refused. In that 
connection the Restatement of Torts 
reads to this effect: “The question 
of actual causation involves an appli- 
cation of the laws of physics to the 
data to determine whether there is an 
unbroken chain of causes and effects, 
starting with the negligent conduct 
and ending with the harm complained 
of. Once that question is answered 
‘yes,’ the only remaining problem of 
actual causation is the determination 
of whether the negligent conduct played 
a ‘substantial’ part in bringing about 
the harm.” Since there was no evi- 
dence that the plaintiff’s injury stemmed 
from causes other than the collapse 
of the pier, the requested instruction 
was needless. 


Proximate causation was not at is- 
sue. Negligence was. The defendant 
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complained that the district court had 
failed to explain to the jury the ap- 
plication of principles of law to the 
possible factual situations on trial. 
Using only the vaguest of generalities 
—such as, negligence is “want of due 
and proper care” or “the doing of 
something that the ordinary prudent 
man and woman would not do’—the 
lower court left the jury the task of 
tailoring the law to fit the facts with- 
out the help of pertinent judicative 
instruction. With this the court of 
appeals was in full accord. It pointed 
out, however, that the defendant was 
precluded from raising the complaint 
on appeal because the time and the 
opportunity for such objection was 
past. 

Nonetheless, the court reserved the 
right to review an unchallenged error 
on the basis of Callwood v. Callwood, 
233 F. 2d 784, 788 (CA-3, 1956), in 
which the court said: “[WJe might, 
perhaps, in an extreme situation con- 
sider an objection to the charge, even 
in a civil case, made for the first time 
on appeal. We could not do so, how- 
ever, unless the error in the charge 
was fundamental and highly prejudicial, 
and our failure to consider the error 
would result in a gross miscarriage 
of justice.” 

Applying this test in the instant 
case, the court acknowledged that the 
“question of liability was sub- 
mitted to the jury with what was 
tantamount to no instructions at all. 
Few with 
respect to a charge can be conceived. 
A holding that counsel’s failure to 
take exception to such a procedure 
bound his client would, in our opinion, 


more fundamental errors 


result in a gross miscarriage of justice.” 
Judgment in favor of the plaintiff 
was reversed and a new trial ordered. 
—McNello v. John B. Kelly, Inc. United 
States Court of Appeals for the Third 
Circuit. September 15, 1960. 11 
NEGLIGENCE CAsEs (2d) 921. 
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of Selected Deci- 
Reported by 
IN- 


Summaries 


| sions Recently 
| CCH FIRE-CASUALTY 
| SURANCE REPORTS 


Breach of Oral Agreement 
—Contributory Negligence 
An oral agreement between an insur- 
ance agent and his client to increase 
the latter’s coverage is a contract sepa- 
rate from the insurance policy. Con- 
tributory negligence on the part of the 
insured in failing to read the revised 
policy is not a defense for the agent. 

New Mexico. 

The defendant had been handling 
the plaintiff's insurance for some five 
years, and had provided him with a 
builder’s risk policy of $1,000 cover- 
ing a certain building connected with 
his feed and lumber business. On 
March 9, 1957, the plaintiff spoke with 
his agent and told her that he had 
applied for a bank loan and that he 
needed an increase to, $4,000 in the 
risk policy coverage. The defendant 
advised him that she would take care 
of it, and two days later provided him 
with a policy on the property against 
fire with extended coverage—for the 
five years beginning with the expira- 
tion of the $1,000 policy, April 16, 
1957. The plaintiff took the new 
policy to the bank without examining 
it. Shortly thereafter, the bank con- 
tacted the insurance agent and in- 
quired about a mortgage clause for 
the policy. She prepared one and, on 
March 18, delivered it to the bank as 
a rider to the policy in their posses- 
sion. She mailed a copy to the plain- 
tiff. On March 30 the insured building 
burned down, and the plaintiff suffered 
a loss of $2,723. He was paid $1,000 
under the old policy, as yet unexpired, 
and was awarded the balance by the 
district court. The defendant appealed. 

In her complaint, the defendant 
argued that the district court had erred 


Fire and Casualty 


in two ways when it made the award 
to the plaintiff. In the first place, it 
had entertained parol evidence which 
was at variance with the terms of an 
unambiguous contract and which was 
therefore inadmissible. It was the 
defendant’s position that any conver- 
sations between the plaintiff and her- 
self concerning the procuring of 
insurance were merged in the insur- 
ance policy issued. The parol evidence 
was crucial to the plaintiff’s case, 
since the $4,000 coverage did not be- 
gin until 16 days after the fire. That the 
plaintiff believed he was covered arose 
from a conversation, not a contract. 


Secondly, even granting parol evi- 
dence, the defendant charged that the 
plaintiff was guilty of contributory 
negligence when he failed to read the 
new policy and note the date of effect 
before delivering it to the bank. 


The Supreme Court of New Mexico 
rejected the first contention: 


“The instant suit is not against the 
insurance company, nor is it on the 
policy of insurance. Plaintiff admits 
that the policy delivered to him on 
March 11, 1957, did not become effec- 
tive until April 16, 1957. What he 
complains about is an alleged parol 
agreement with defendant to see that 
the property was immediately covered 
by $4,000 insurance, and failure to 
abide by the agreement. . . . No objec- 
tion was made at the time of the 
trial to the testimony concerning con- 
versations resulting in the agreement 
between the parties, but even if ob- 
jection had been made, certainly the 
evidence was admissible and defend- 
ant’s point I is ruled against her.” 


Answering the defendant’s second 
line of defense, the court affirmed the 
judgment for the plaintiff : 


“The court did not err in overrul- 
ing the motion if contributory negli- 
gence of plaintiff in not reading and 
familiarizing himself with the terms 
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of the policy is not a defense to an 
action such as this. The suit was for 
breach of contract brought by the 
principal against his agent, and in 
such a situation the authorities sup- 
port the rule that negligence on the 
part of the plaintiff in not reading the 
policy is no defense.” —White v. Calley 
d. b. a. Blance Calley Insurance Agency. 
New Mexico Supreme Court. Sep- 
tember 16, 1960. 10 Fire AND CASUAL- 
TY CasEs 543. 


Arbitration Accepted— 
No Bar to Suit for Fraud 


A suit on a contract and a suit for fraud 
in inducing the contract are two differ- 
ent causes of action, with separate and 
consistent remedies. Ninth Circuit. 


The plaintiff in this diversity case, 
removed from a Nevada court, was 
a bank holding four policies of fire 
insurance with the defendant com- 
pany. The building housing the 
plaintiff's company was totally de- 


stroyed by an explosion and fire while 


the four policies were in effect. By 
specific terms contained in the poli- 
cies, recovery was limited to the actual 
cash value of the property destroyed 
—an amount to be determined by 
agreement of the parties or, failing 
that, by an appraisal from without. 
The parties did not agree. Each ap- 
pointed an appraiser, and since these 
could not agree upon an umpire, the 
Nevada state court, on petition by the 
plaintiff, appointed one for them. 
Eventually the umpire and the ap- 
praisers fixed the loss at $175,000; the 
state court, again on petition, con- 
firmed it; and the plaintiff accepted 
the judgment, which was paid in full. 


At this point, the plaintiff initiated 
a separate action in the state court 
based on the alleged fraud of the in- 
surance company, whose policies were 
represented to be “valued” policies 
which would pay the full face amount 
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in the case of total destruction to the 
insured property. This amount was 
a full $115,000 greater than the ap- 
praisers’ estimate, already paid. The 
case was removed to the district 
court, where the defendant denied the 
fraud and submitted that the plain- 
tiff’s earlier actions constituted: “(a) 
an election of remedies, (b) an accord 
and satisfaction, (c) a waiver by plain- 
tiff of any right to assert any further 
liability of [defendant], and (d) an 
estoppel of the [plaintiff] to 
bring this action... .” Furthermore, 
the defendant insisted, the case against 
it was barred by laches, res judicata 
and estoppel, and by a provision in 
the policies putting a 12-month limit 
(from inception of the loss) on any 
litigation on the policies. 


With this arsenal of defenses in 
reserve, the insurer moved for a sum- 
mary judgment, filing an affidavit and 
eliciting an answer from the plaintiff. 
The lower court granted the judg- 
ment, agreeing that the actions of the 
plaintiff in its petitions to the state 
court for an umpire and later for con- 
firmation of the appraisal, and in accept- 
ing the judgment from the defendant, 
were an election of remedies; that the 
plaintiff's actions constituted a waiver 
of any right to claim more than the 
sum awarded by the appraisal; that 
the plaintiff is estopped from such a 
claim; and that the action for fraud 
is barred by the time limit in the 
policies. 


The appeal was brought by the 
plaintiff on the ground that while the 
earlier action was a suit to enforce 
the insurance contracts, the allegation 
of fraud “may be considered either as 
an action in tort, for deceit, or as an 
action in contract, for breach of war- 
ranty.” The last was abandoned in 
oral argument both for the explicit 
time limit in those contracts and by 
the rule that one who sues on a con- 
tract as it is may not later bring suit 
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to reform it. The court of appeals 
found error, however, in the entry of 
summary judgment “insofar as the 
alleged tort is concerned.” 


According to this court, the election 
of remedies doctrine “applies only to 
choosing between different remedies 
allowed by law on the same state of 
facts, where the party has but one 
cause of action, one right infringed, 
one wrong to be redressed. . . . It is 
the law that one who has been fraudu- 
lently induced into a contract may 
elect to stand by that contract and sue 
for damages for the fraud. When 
this happens and the defrauding party 
also refuses to perform the contract 
as it stands, he commits a second 
wrong, and a separate and distinct 
cause of action arises for the breach 
of contract.” 


A similar rationale overthrows the 
defendant’s plea of res judicata. Iden- 
tical causes of action are involved in 
this doctrine, but not in this plaintiff’s 
cases, since the first required proof 
of the contract and the second proof 
of the fraud. Neither was there an 
intentional waiver by the plaintiff in 
his first recourse to the state court. 


In the words of the court of ap- 
peals: “(T]he ... [plaintiff] had fully 
performed the contract and the loss 
was complete before the alleged fraud 
was discovered. The injury occurred 
when the building was destroyed with 
only replacement-cost instead of face- 
value insurance coverage. At that 
point the . [plaintiff] had several 
alternative remedies available, and its 
choice of the two-step remedy was 
not a waiver of the fraud.” The plain- 
tiff’s explicit refusal to sign a waiver 
proved its intention to recover for the 
fraud. 
the coverage, not as compromise or 
settlement, does not estop a claim for 
the rest—especially with a manifest 
reservation by the plaintiff of its re- 
maining rights. 


Its acceptance of a portion of 
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Having lifted the plaintiff’s case for 
fraud from the bind of the contract, 
the court of appeals ruled that it is 
likewise free from the time-limit pro- 
vision of the policies. The remaining 
defense, that the plaintiff's claim is 
barred by laches, was passed upon in 
accordance with the statute of limi- 
tations for fraud. In Nevada, this is 
three years. Both of the plaintiff's 
actions were brought within this 
period.—Bankers Trust Company v. 
Pacific Employers Insurance Company 
et al. United States Court of Appeals 
for the Ninth Circuit. August 24, 
1960. 10 FirE AND CASUALTY CASES 
519. 


Revenue Agent Burns House— 
Insurance Clause Construed 


The insurer's exception from liability 
for loss by fire caused by order of a 
civil authority is adducible only when 
such loss is caused by the order or by 
an act apparently or reasonably neces- 
sary to its execution. Alabama. 


This appeal was brought by an in- 
surer seeking to resist recovery for 
the destruction of the insured house 
by an agent of the federal govern- 
The agent discovered a whiskey 
still with a cooker and ten or 11 vats 


ment. 


-a wooden, 
house. 


on the insured premises- 
four-room, one-story frame 
Under a statutory authority, a reve- 
nue agent is empowered to remove an 
illegally operated still or, when that is 
impracticable, to destroy it “only so 
far as to prevent the use thereof, or 
any part thereof, for the purpose of 
distilling.” Deciding on the latter 
course, the agent placed 40 sticks of 
dynamite “at or about the still” and 
set them off. The explosion and the 
ensuing fire annihilated the building 
as well as the still. 


In the trial court it developed that 
the insured had leased -the insured 
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property to a third party, and was 
presumably unaware of the presence 
of the still. The jury found that the 
agent’s act had exceeded the scope of 
his authority, that the exception in 
the insurance policy from liability for 
loss caused by order of a civil author- 
ity was inapplicable, and that the 
plaintiff was entitled to recover. The 
defendant insurer appealed, imputing 
errors to the trial court “in refusing 
the affirmative charge [to the jury] 
with hypothesis requested in writing 
by defendant,” and “in overruling de- 
fendant’s motion for new trial on the 
ground that the verdict is not sus- 
tained by the great preponderance of 
the evidence. ...” 


Holding that it could not be pro- 
nounced as a matter of law that the 
user of 40 sticks of dynamite was 
acting to destroy a still “only so far 
as to prevent the use thereof,’ the 
supreme court treated the requested 
affirmative charge in this language: 


“Tf the evidence does show without 
conflict that [the agent’s] act 
vas [reasonably] necessary, 
then . [the defendant] was entitled 
to the requested affirmative charge. If, 
on the other hand, the evidence af- 
fords a reasonable inference that his 
act was neither actually nor appar- 
ently reasonably necessary to execute 
the order, then such charge was cor- 
rectly refused.” 


Although this court found that such 
a reasonable inference was support- 
able, it likewise pointed out that there 
is a presumption that a public official 
properly and regularly discharges his 
duties, and that this presumption was 
not overcome by the plaintiff. “We 
do not think that even if there was 
proof that [the agent] acted 
illegally or negligently that such 
proof would remove the policy qualifi- 
cation from consideration.” Still, the 
burden of proving that the loss was 
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excepted from coverage was on the 
insurer. Whether or not the fire, 
which did most of the damage, was 
the culmination of a series of events 
of which a civil order—in this case, 
the agent acted at his own command 
—was the efficient cause determines 
the validity of the policy exception. 
If the destruction were not the result 
of acts carried out in the line of duty, 
the exception need not apply: 


“We cannot say, as a matter of 
law, that placing the dynamite in the 
still instead of outside it foreclosed 
the jury from finding that . [the 
agent’s] act was not actually or ap- 
parently reasonably necessary to be 
the execution of a lawful 
order. In short, the testimony as to 
what he did supports an inference 
which is in conflict with what the 
showing says he did. 


done in 


“The agent] ... may have acted in 


good faith believing that he was act- 
ing in the course of his duty, but if 


he was mistaken in this belief, the 
order would not be the cause of the 
fire.” 

With regard to the insurer’s second 
assigned error-—that its motion for a 
new trial after an allegedly excessive 
verdict was wrongly overruled—the 
supreme court decided that the ver- 
dict was not contrary to “the great 
preponderance of the evidence,” since 
both sides agreed that the house was 
a total loss, and the plaintiff testified 
that its reasonable market value was 
$4,000 to $5,000 before the fire. 


Having determined that these and 
other errors assigned by the insurer 
were indefensible, the supreme court 
affirmed the judgment of the district 
court jury—Bankers Fire & Marine 
Insurance Company v. Bukacek. Ala- 
bama Supreme Court. September 8, 
1960. 10 Frre AND CASUALTY CASES 
537. 
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LIFE 
Summaries of Selected Decisions 
Recently Reported by CCH 
LIFE INSURANCE REPORTS 


Group Insurance— 
Notice Not Condition to Liability 


When the employee of a company is 
covered by a group insurance policy 
which provides benefits for total dis- 
ability as well as death, his obligation 
to furnish proof of the disability is a 
condition precedent to the enforcement 
of payment and not to an assertion of 
liability, which attaches at the instance 
of the disabling event. Illinois. 


This action was brought in the Illinois 
Appellate Court by an insurer against 
an unfavorable verdict in a group in- 
surance litigation. Among the com- 
panies carrying the defendant insurer’s 
group policies was the employer of 
the plaintiff’s husband. This man 


had been issued two certificates by his 


employer, stipulating that his life was 
insured under the terms of the group 
policy in the amounts of $500 and 
$1500 respectively. The only differ- 
ence between the two certificates was 
that the first was designated noncon- 
tributory and the other contributory. 
About five years after the issuance of 
the certificates, the insured suffered 
totally and permanently disabling in- 
juries in an automobile accident, lin- 
gered in infirmity for about a year and 
a half, and then died. Almost two 
years thereafter, the insured’s wife 
and beneficiary filed a complaint and 
recovered $2,000. 

The salient portions of the insured’s 
disability provision, upon which it 
based its defense, are these: 

“If any employee shall furnish the 
company with due proof that while 
insured under this policy and before 
having attained the age of 60, he has 


become wholly disabled by bodily 


Life, Health—Accident 


injuries or disease and will be per- 
manently, continuously and wholly 
prevented thereby for life from en- 
gaging in any occupation or employ- 
ment for wage or profit the company 
will waive further payment of pre 
mium as to such employee and pay in 
full settlement of all obligations to 
him under this policy the amount of 
insurance in force hereunder upon his 
life at the time of the receipt of due 
proofs of such disability. Any 
installments [the mode of claim settle- 
ment] remaining unpaid at the death 
of the employee shall be payable as 
they become due to the beneficiary 
designated by such employee.” 


The defendant insurer maintained 
that neither plaintiff nor her husband 
ever gave notice in his lifetime that 
the insured had become totally dis- 
abled. It is undisputed fact that the 
insured had sustained his injuries 
while the policies were in full force 
and effect, that he had never been 
delinquent in the payment of pre- 
miums, that he was 56 years of age 
when he died, and that he had been 
totally disabled after his accident. It 
is likewise agreed that his employer 
company knew of his disability, that 
his supervisor and the assistant factory 
superintendent had called upon him at 
his home, that he had been granted 
numerous leaves of absence by the 
company, and that, after more than a 
year away from the job, he had finally 
been removed from the payroll. A 
vacation pay check was enclosed with 
the letter from the company notify- 
ing the insured of the termination of 
his employment. 


The failure of the insured, however, 
to give notice of his disability to the 
insurer became the burden of the de- 
fendant’s appeal before the [Illinois 
Appellate Court. The defendant in- 
sisted that its liability was limited to 
the insurance in force upon the life 
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of the insured at the time of the re- 
ceipt of due proofs of such liability, 
that no such notice was ever received, 
and that any benefits due the insured 
under the group policy ceased on the 
day of his release from employment. 
To this the plaintiff beneficiary re- 
sponded that there is no direction in 
the policy as to where or when notice 
is to be given, and that notice to the 
insurer is merely a condition precedent 
to enforcing payment. 

This last contention was made in 
reliance on Mosby v. Mutual Life In- 
surance Company of New York, 13 Lire 
Cases 901, 405 Ill. 599, where the su- 
preme court decided that the liability 
of the insurer attaches at the moment 
of the disability, subject only to the 
conditions that the policy be in effect 
and the insured be less than 60 years 
of age. The recovery of benefits under 
this theory is postponed until proofs 
are submitted. 


Taking the same tack, the appellate 
court found no policy requirement “as 
to the method of notice, place of notice, 
or time when notice of disability was 
to be given.” This court construed 
the actions of the decedent’s employer 
in issuing certificates of insurance to 
its employees and in advancing the 
premiums on the noncontributory 
policies as the actions of an agent of 
the insured decedent. Affirming the 
circuit court’s award, the appellate 
court commented : 


“Under the Mosby case we believe 
the furnishing of proof of insured’s 
total and permanent disability is a 
condition precedent to the insured’s 
right to enforce payment of the bene- 
fits under this policy of insurance. 
The right to so enforce payment is 
postponed until such proof is made 
and the furnishing of such proof is 
not a condition precedent to the crea- 
tion of coverage.”—Patterson v. John 
Hancock Mutual Life Insurance Com- 
pany. Illinois Appellate Court. Sep- 
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tember 17, 1960. 4 Lire Cases (2d) 


1179. 


Group Insurance—Incontestability 
of Employment Status 


Alihough the status of a decedent as 
an eligible employee under a group 
insurance plan may be doubtful, so 
long as it is not wholly without justifica- 
tion the plaintiff beneficiary will not 
be precluded from asserting estoppel 
to the insurer's defense under an in- 
contestability clause of the policy. 
Oklahoma. 


The plaintiff’s husband, the deceased, 
was a tax accountant with his own 
place of business and several employees. 
Among his clients, some 30 in num- 
ber, was a manufacturing company to 
which the defendant insurer had issued 
a group life insurance policy. This 
company’s representatives determined 
that their accountant was an employee, 
since he did occasionally come to the 
company offices and was available at 
all times to do their tax work, and 
consequently they issued him the “cer- 
tificate” insuring his life for $5,000 
under the terms of the master policy. 
Three years later he died. 

The insurer declined to pay the bene- 
ficiary on the ground that the deceased 
was not an employee of the master 
policy holder and was not covered. 
Consonant with this theory, the in- 
surer returned to the employer all the 
premiums paid on behalf of the dece- 
dent from the date of the certificate 
to the date of his death. The trial 
court was convinced and found for 
the insurer. 


The supreme court saw fit to recon- 
sider the group policy, especially with 
respect to the section on incontest- 
ability, which was jncorporated into 
the policy from the statutory code: 

“Except for non-payment of pre- 
miums by the Employer, this policy 
shall be incontestable after it has been 
in force for two years from its date 
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of issue. No statement made by any 


employee insured under the policy relat- 


ing to his insurability shall be used 
in contesting the validity of the in- 
surance ... after such insurance has 
been in force prior to the contest for 
a period of two years... .” 

The plaintiff did not concede that 
her husband was not an employee 
though he did not spend as much as 
half his time working for the manufac- 
turing company and would seem, as 
a part-time worker, to be excluded 
from the group insurance. However, 
the brunt of the plaintiff's appeal was 
that according to the incontestability 
provision of the policy (and the law) 
the insurer was precluded from as- 
serting that the decedent was not an 
employee and not contemplated as 
an insured. 

The supreme court approved this 
contention, affirming that “justifica 
tion existed for the laymen who rep 
resented employer concluding that 
deceased was an employee of employer 
and as such within the coverage of 
the group policy.” And further, “[i]n 
speaking of the purpose of the incon- 
testable clause of an insurance policy, 
it was pointed out in Metropolitan Life 
Ins. Co. v. Peeler, 122 Okla. 135, 178 
P. 939, that ‘the meaning of the pro- 
vision is that, if the premiums are 
paid, the liability shall be absolute 
under the policy, and that no question 
shall be made of its original validity. 
The language admits of no reasonable 
construction other than that the com- 
pany reserves to itself the right to 
ascertain all the matter and facts ma- 
terial to its risk and the validity of 
its contract for one year; and that if 
within that time it does not ascertain 
all the facts, and does not cancel and 
rescind the contract, it may not do so 
afterwards upon any. ground then in 
existence.’ ’ 

More particularly precedential to 
the instant were the 
the justice in a Georgia 


Life, Health—Accident 


case words of 


decisi mn: 


“In the present case the insured in his 
application represented himself to be 
the employee of [the master policy- 
holder] in a named capacity. After 
the lapse of the stipulated time and 
after the death of the insured, the 
company attempts to say that there 
never was a contract, because there 
was never a meeting of the minds, 
for the representations were untrue. 
[t appears that the insured in good 
faith, made application to be 
insured as an employee ... . If 
the incontestable clause applies in 
cases of actual fraud, it applies all 
the more in a case of the present kind.” 

The court also found merit in the 
plaintiff’s charge on estoppel: 

“In the instant case, employer pro- 
cured the group policy, accepted ap- 
plications for insurance thereunder, 

and paid the premiums owing 
under the policy. In performing these 
functions employer acted as the agent 
of insurer, and. . 
with knowledge 
ployer while so acting.” 
the 


. insurer is charged 


possessed by em- 


insurer remonstrated 


Finally 
that the deceased was not eligible for 
group insurance because he was not 
a member of an insurable group, and 
that the doctrine of estoppel may not 
be applied to effect a grant of insur- 


ance to a person “who by force of 
statute is not entitled thereto.” The 
court could not credit this. “In view 
of the fact that the word ‘employee’ is 
not defined in the cited statute, and 
in view of the further fact that em- 
ployer’s classification of deceased as 
an employee was not wholly without 
justification nor contrary to reason, 
we decline to hold that plaintiff is 
precluded by ... [the statute] from 
asserting estoppel as a basis of in- 
surer’s liability.’ The action was 
reversed and remanded.— Baum v. 
Massachusetts Mutual Life Insurance 
Company. Oklahoma Supreme Court. 
October 25, 1960. 4 Lire Cases (2d) 
1196. 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Wrongful Death— 
Excessive Damages 


A verdict of $50,000 in a survival ac- 
tion following the wrongful death of an 
8% year-old boy was not deemed ex- 
cessive when the near certainty of his 
future employment and probable rise 
in his family’s corporation was estab- 
lished by the plaintiff. Eastern District 
of Pennsylvania. 


The decedent minor, aged 8% years, 
was killed on a public road by an 
automobile operated by the defend- 
ant. A diversity case arose in which 
jury verdicts were returned for the 
plaintiff administrator in the amounts 
of $1,568.54 in the death action and 
$50,000 in the survival action. 


Entertaining the defendant’s motion 
for a new trial on the grounds that 
the survival verdict excessive, 
“unsupported by the evidence, and the 
result of passion and prejudice,” the 
court recast the evidence. 


was 


The decedent’s father was employed 
as secretary of a family corporation, 
founded by his father, which operated 
four plants and employed 225 people. 
He had two sons besides the decedent, 
and his four brothers, also engaged 
in the family business, had five more 
among them. The father had 
been in the corporation since 1945. 
His salaries for 1958 and 1959 were 
$20,000 and $21,500 per year respec- 
tively. He had planned to send his 
son to college and make a place ready 
for him in the business. 


sons 


Projecting the boy’s life through 
four years of college, the court esti- 
mated that the decedent’s earning 
power would begin at the age of 21 
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or years, and that, according to 
actuarial tables, he had an expectancy 
of 47 years of earning. Taking the 
father’s average earnings to be at 
least $14,000 a year, and allowing for 
“the inflation to which 
we are all subject,’ the court cal- 
culated the boy’s total earning poten- 
tial at $658,000. This figure, “decreased 
by the expense of his maintenance, 
and reduced to present value, could 
very well leave a balance of $50,000.” 


continuous 


Characterizing the case as “unique” 
and incomparable with other survival 
verdicts, the court adverted to the 
fact that “this boy had before him 
the prospect of almost certain employ- 
ment, if he wished it, in a prosperous 
and [by the testimony of his father] 
.. True, the boy 
may have had no aptitude for or inter 
est in the business, his father might 
lose his important position, or the 
business might suffer but 
on the evidence the jury was war 
ranted in finding that the boy’s pro- 
spects were good rather than bad.” 


growing business. . 


reverses, 


The defendant’s motion for a new 
trial was denied because the jury’s 
findings “|were] rational and the 
amount of the verdict [did] not shock 
the court’s conscience.”—Brassard v 
Vargo. United States District Court 
for the Eastern District of Pennsyl- 
vania. July 7, 1960. 21 AUTOMOBILE 
Cases (2d) 42. 


Guest Statute Not a Contract— 
Minor Cannot Disavow 


By a supreme court construction the 
status of guest does not arise from a 
contract with a host and cannot be 
avoided by a minor's legal disability 
to agree to the host-guest relationship. 
South Dakota. 


This action developed from an auto- 
mobile accident and subsequent in- 
juries to the plaintiff when both he 
and the defendant were 17 years old. 
In the trial court, the defendant, 
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driver and owner of the car in which 
the plaintiff was riding, offered that 
his passenger debarred from 
claiming damages under the South 
Dakota guest statute, which requires 
that a person “transported by the 
owner or operator of a motor vehicle 
as his guest without compensation 
for such transportation” prove willful 
and wanton misconduct on the host’s 
part (and ordinary care on his own) 
to recover for injuries to which the 
wanton misconduct directly contrib 
uted. The lower court found for the 
defendant on the ground that his al- 
leged willful and wanton misconduct 
had not been proved. 


was 


The matter was brought to the 
supreme court where the plaintiff tried 
to resist guest status On a contract 
theory. By his own testimony, he 
had (on a 
Sunday) to accompany the defendant 
on their duck-hunting trip. The con- 
sideration in this putative contract 
was that the defendant should drive 
his car rather than that the plaintiff 
should drive his. The contract 
now disavowed by the plaintiff for 
the reason that, statutorily, “minors 
cannot be forced into the host-guest 
agreement.” 


foregone a day’s work 


Was 


This court could not agree that the 
statute on minor parties to contracts 
was germane or that the plaintiff 
could be absolved of his guest status 
thereby. If an agreement by two men 
to go hunting together were to be 
come a contract, it would “transform 
this sport and similar social affairs 
to a new legal field.” In addition, the 
court pointed out that the contract 


theory, though inadmissable, cannot 


prevail for the plaintiff: even if “by 
virtue of the claimed contract he be 
came a nonguest passenger, | that is], 
an occupant for some kind of consid- 
eration (looking for ducks and losing 
a day’s work on Sunday); on reach 
ing the age of eighteen he disaffirmed 
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the contract and thus, reverted to his 
status as guest.” The court saw no 
true analogy between the minor plain- 
tiff, mentally competent and a licensed 
driver, and the infants who, in earlier 
cases, were not considered guests be- 
cause they could not accept or decline 
a ride.—Mitzel v. Hauck. South 
Dakota Supreme Court. October 13, 
1960. 20 AuTroMoBILE Cases (2d) 1350. 


Defense Omitted from Plea— 
Motion to Strike Denied 


When the defense from negligence is 
not contained in the pleadings but is 
introduced, developed and attested 
without objection from the plaintiff, the 
court is justified in overruling a motion 
by the plaintiff at the close of the case 
to strike the unpleaded evidence. 
Ohio. 


The plaintiff's automobile, which 
was parked at the curb in front of 
his home, was struck and damaged by 
an automobile driven by the defend- 
ant. The petition for damages invoked 
the doctrine of res ipsa loquitur and 
the defendant filed an answer of gen- 
eral denial. During the hearing, held 
without a jury, the plaintiff called the 
defendant as a witness. On 
examination the defendant testified 
that he had suffered a “blackout,” 
was unconscious at the time of the 
accident and, consequently, knew 
nothing of it. The only other witness 
for the plaintiff, his wife, tended to 
corroborate this story. 


cross- 


At the close of the plaintiff’s case, 
the defendant moved for judgment 
and was overruled. The hearing was 
then recessed, by agreement and for 
the court’s convenience, for nearly a 
month. When it resumed, the 
defendant testified again under direct 
examination that he was unconscious 
at the time of the collision. After 
further testimony by his wife, the 
defendant moved to amend the answer 
to conform with the evidence, and the 
plaintiff moved to strike the defend- 
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ant’s “blackout” defense because it 
was not available under the pleadings. 
The trial court sustained the defend- 
ant and overruled the plaintiff, who 
subsequently appealed. 


While the court of appeals was in 
accord with the plaintiff’s contention 
that the defendant’s answer should 
have contained the “blackout” defense 
and that the burden of proving the 
defense rested on the defendant, it 
affirmed the action of the lower court, 
explaining: 

“ . . [The] plaintiff proceeded 
to try this cause without regard for 
any defects in the pleadings. He 
registered no objection when [he] 
first met with the defense of ‘blackout’ 
but, on the contrary, proceeded to 
develop such defense in his case in 
chief... . Upon the presentation of 
defendant’s case, plaintiff permitted 
the defendant to testify further about 
the ‘blackout’ without objection and 
then proceeded with a detailed cross- 
examination on the same subject.”— 
Scott v. Long. Ohio Court of Appeals. 
October 15, 1960. 21 AvToMoBILE 
Cases (2d) 32. 


® 


Unavoidable Accident— 
Element of Surprise 


Instruction to the jury as to unavoidable 
accidents is proper when warranted and 
may serve to exculpate a defendant 
who .is not negligent or whose negli- 
gence is not the proximate cause of 
injury. Montana. 


This accident occurred on a morn- 
ing in early December in the city of 
Butte, Montana. The driver of a 
four-wheel drive “jeep,” who was sub- 
sequently the defendant, hit a chuck 
hole in the street, skidded at least 150 
feet over an icy surface and collided 
with a vehicle, causing injury to the 
occupants—the plaintiff, the driver 
and his wife. The defendant testified 
that he had driven the route where 
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the collision happened every day for 
four years, that he was aware of the 
slippery condition of the street, that 
he knew the approximate location of 
the chuck hole and was watching for 
it, and that he “knew it [the chuck 
hole] could throw my car if I hit it.” 
The plaintiff and her companions, 
coming from the opposite direction, 
saw the defendant careen out of the 
hole (he was trying to straddle it), 
but were unable to avoid contact. 


The trial court, over plaintiff’s ob- 
jection, gave this instruction to the 
jury: 


“In law we recognize what is termed 
an unavoidable or inevitable accident. 
These terms denote an acci- 
dent that occurred without having 
been proximately caused by negli- 
gence. Even if such an accident could 
have been avoided by use of greater 
foresight, caution or skill than was 
required in the circumstances in the 
exercise of ordinary care, still no one 
may be held liable for injuries result- 
ing from it.” 


The jury found in favor of the de- 
fendant, and the plaintiff’s appeal, 
brought before the Montana Supreme 


Court, took exception to the trial 


court’s instruction. 


The issue raised in the appeal elic- 
ited a short history of the “unavoid 
able accident” instruction from the 
court. It was noted that the Cali- 
fornia Supreme Court had disapproved 
all such instructions in spite of sub- 
stantial precedent to the contrary, 
and had pronounced them remnants 
from time when strict liability had 
been imposed if the defendant failed to 
prove the accident inevitable. The same 
court, in Butigan v. Yellow Cab Com- 
pany, 13 AutomMoBILE Cases (2d) 543, 
said that “the so-called defense of in- 
evitable accident is nothing more than 
a denial by the defendant of negli- 
gence, or a contention that his negli- 
gence, if any, was not the proximate 
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cause of the injury,” the inference 
being that the question of unavoid- 
ability “arises only where the plain- 
tiff fails to sustain his burden of 
proving that the defendant’s negli- 
gence caused the accident,” and that 
therefore “the instruction . 
no useful purpose. * 


serves 


$y way of contrast, the Montana 
court cited a recent opinion of the 
New Mexico Supreme Court, especi- 
ally approving this language: 


“A prominent feature may be one 
of surprise, sudden appearance and 
reasonably unanticipated presence of 
a pedestrian, combined with circum- 
stances which present a fair issue as 
to whether the failure of a driver of 
a motor vehicle to anticipate or 
sooner to guard against the danger 
or to avoid it, is consistent with a 
conclusion of the exercise of his due 
care. In such cases, the trial courts 
are inclined to grant the instruction 


” 


Agreeing that there is such a thing 
as an unavoidable accident, and that 
it consists not merely in the absence 
or remoteness of the defendant’s neg- 
ligence, but is, in itself, an accident 
which could not be avoided by the 


prudent care required of everyone un- 
der the law, the Montana court re- 


solved that “an instruction as to 
‘unavoidable accident’ could help the 
jury to understand the legal concepts 
involved in an appropriate case and 
would not confuse them or hinder 
them in reaching a just conclusion.” 
In the instant case, however, it ruled 
that since the defendant had seen the 
car in which the plaintiff was a pas- 
senger in advance, and since he did 
not wait for it to pass before crossing 
the chuck hole, the instruction was 
not warranted by the facts and was 
reversible error.—Rodoni v. Hoskin. 
Montana Supreme Court. September 
19, 1960. 20 AutomosiILe Cases (2d) 
1251. 


Automobile 


Exclusion from Omnibus Coverage— 
‘“Insured’’ Found Ambiguous 


The term “insured” in an omnibus 
policy was found to be susceptible of 
interpretations manifestly contrary to 
the intention of the underwriter, and 
consequently ambiguous. The ambiguity 
was resolved against the insurer, who 
created it, in spite of an exclusion 
clause specifically designed to deny 
coverage for the situation from which 
the damages arose. Oregon. 


‘ 


The plaintiff insurance company is- 
sued a policy of automobile insurance 
to the operator of a fleet of motor 
trucks. The policy provided coverage 
both to the named insured and to any 
person who used an insured vehicle 
with the named insured’s permission. 
An exclusion clause denied liability 
for an injury to an “employee of the 
insured while engaged in the employ- 
ment of the insured.” One such 
employee drove one of the insured 
vehicles to the lot of an oil company 
to pick up a load of hot asphalt. 
While loading the asphalt into the 
truck, an employee of the oil company 
negligently injured the trucker’s em- 
ployee, by the latter’s averment, and 
both the oil company and their em- 
ployee demanded that the trucker’s 
insurer defend them, as omnibus in- 
sureds, from the injured man’s threat- 
ened lawsuit. 

Seeking a declaratory judgment as 
to its duty, the plaintiff insurance 
company instituted suit in the circuit 
court, which found in favor of the 
defendants: the oil company, its al- 
legedly negligent employee, the truck- 
ing fleet operator (the named insured), 
his injured employee, and three in- 
surance companies. The appeal was 
taken to the supreme court with the 
oil company’s insurer, likewise provid- 
ing omnibus coverage, the principal 
defendant. 


The plaintiff conceded that the oil 
company and its employee were “in- 
sureds” under the omnibus coverage 
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of its policy; but it further argued 
that the exclusion clause of the same 
policy denies them protection from lia- 
bility to the named insured’s employee. 
The plaintiff contended that the “in- 
sured” is the trucker and that the policy 
specifically excludes liability for an 
injury to an employee of the “insured” 
while engaged in that insured’s em- 
ployment. To this the defendant in- 
surance company responds that its 
policyholders, the oil company and 
its employee, are not referred to in 
the exclusion clause, and that “unless 
the injured man, in a policy such as 
this one, was the employee of the 
insured who invokes the protection 
of the policy [then] the insured, 
whether he was the named insured 
or an omnibus insured, is entitled to 
the policy’s protection,” Since it was 


the defendant’s policyholders who in- 
voked the plaintiff's protection, the 
defendant theorizes that they are not 
excluded from recovering from the 
plaintiff since it was not their em- 
ployee who was injured. The defend- 


ant insurer argues that it is at least 
as reasonable to regard the omnibus 
insureds as the “insured” as to so 
regard the “named insured.” If the 
term “insured” is ambiguous, it should 
be resolved against the plaintiff, who 
created it. 


The supreme court discovered direct 
inconsistencies between the cited au- 
thorities: some holding that “the in- 
sured” can only mean the named 
insured, others holding the contrary. 
A scrutiny of the policy involved re- 
vealed that the two terms, “insured” 
and “named insured” were apparently 
used indiscriminately. One New Jer- 
sey court, construing “insured” to 
mean the “named insured,” excerpted 
this language with approval : 

“If we ... read into the exclusion 
clause the limitation of that clause 
measured by situations arising after 
the injury ..., we are in effect hold- 
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ing that the insurer has agreed not 
to defend or indemnify the named 
insured against claims arising out of 
injuries to his employees, but that 
the insurer will defend another in- 
sured against that very risk. To state 
the proposition is to recognize its 
fallacy.” 

In the present case, the court could 
not bring the plaintiff's prayer into 
harmony with so many discrepancies : 

“|The plaintiff] argues that the ex- 
clusion clause rejected [the defend- 
ant’s insureds] from the protection 
which they seek. If the exclusion 
clause is to have that effect we will 
have to ignore the ambiguity in the 
term ‘the insured’ and hold that the 
term can refer only to the policy- 
holder. We will have to shut 
our eyes to the fact that [the oil com- 
pany and its employee] 
sureds.”’ 


also 
were in- 


The ambiguity was confirmed by 
the supreme court and resolved against 
the plaintiff. Another error assigned 
by the plaintiff concerned the extent 
of its liability, if any. By the terms 
of its policy “the company shall not 
be liable for a greater proportion 
of such loss than the applicable limit 
of liability stated in the declarations 
bears to the total applicable limits of 
liability of all valid and collectible 
insurance against such loss.” Con- 
versely the defendant’s policy stipu- 
lated that “the insurance under this 
policy shall be excess insurance over 
any other valid and collectible insur- 
ance available to the insured.” 

The trial court had declared against 
the plaintiff, but a subsequent decision 
in the circuit court demanded a pro- 
ration between the two companies. 
With this modification, the supreme 
court affirmed the declaratory judgment 
for the defendant.—Cimarron Insur- 
ance Company v. Travelers Insurance 
Company, et al. Oregon Supreme 
Court. September 28, 1960. 20 Auto- 
MOBILE Cases (2d) 1372. 
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Summaries of Selected Decisions 
Reported in This Field 





Injury with Meat Grinder— 
Manufacturer's Liability 


The testimony of a self-designated ‘‘ex- 
pert’ as to the faulty design of a meat 
grinder was disqualified by the trial 
judge and a new trial was granted to 
the defendants, the manufacturer of the 
machine and the injured man’s em- 
ployer, over a $60,000 verdict. East- 
ern District of Pennsylvania. 


The plaintiff in this action was 
severely injured, suffering the loss of 
his arm, while operating a worm-gear 
meat grinder manufactured by the de- 
fendant. The victim’s employer, the 
owner of the machine, was joined as a 
third-party defendant by his employee 
and, in turn, as a defendant by the 
manufacturer. 


The jury found both the employer 
and the manufacturer liable: the man 
ufacturer for unsafe design and the em 
ployer for the removal of a protective 
guard rail. The verdict was for $60,000. 


The defendants moved for a judg- 
ment uv. o. v. and, in the alternative, 
for a new trial. Ruling that the removal 
of the guard rail was a happenstance 
foreseeable to the manufacturer—and 
sufficient ground to submit his pur- 
ported negligence to the jury—the 
court denied the motion for judgment 
notwithstanding the verdict. 


The motion for a new trial charged 
that the court had erred in permitting 
the plaintiff's expert to testify as such 
without qualifications. Accepting the 
defendants’ definition of the expert 
witness, “a man of science educated 


in the art, or persons possessing special 
or peculiar knowledge acquired from 


Product Liability 


the court ap- 
praised this particular witness’s com- 
petence. He had testified that he was 
a “consulting engineer,” but his col- 
lege degree was in history; he had 
written treatises on technical subjects, 


practical experience,” 


but none concerned worm-gear ma- 
chinery; he had frequently changed 
his employment, causing the court to 
remark that “a man holding so many 
positions at the same time and at dif- 
ferent times must have had minute 
associations with his employer-firms, 
thereby making his experience slight.” 
Observing that this “expert’s” quali- 
fications had been attested by his own 
the 
granted the motion for a new trial. 

Smith v. Hobart Manufacturing 
Company v. Holiday, Frosted Food 
Company. United States District Court 
for the Eastern District of Pennsyl- 
vania. August 22, 1960. 11 NEGLI- 
GENCE CAsEs (2d) 901. 


self-serving statement, court 


Inflammable Mixture— 
Adequacy of Warning 


A standard warning on a container of 
liquid adhesive as to its inflammable 
properties was sufficient to sustain a 
judgment notwithstanding the verdict 
when the vapors of the mixture ignited 
over the pilot light of a stove. Seventh 


Circuit. 
Suit was brought against the de- 
fendant for burns sustained 


by the plaintiff while using a plastic 


retailer 


laminate adhesive out of the original 
container purchased from the defend- 
ant. The plaintiff, an experienced car- 
penter, was engaged in building a 
cabinet for the gas oven of his friend 
and next-door neighbor. At his direc- 
tion, the neighbor had purchased a 
sheet of plastic laminate with its proper 
adhesive from the defendant for the 
purpose of mounting it behind and 
above the stove. On the evening of 
the accident the temperature was near 
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80 degrees and the windows and doors 
of the kitchen were open. The plain- 
tiff laid out the laminate on the kitchen 
table and opened the can of adhesive. 
He read and understood a warning near 
the top of the can in % inch red letters, 
which read: “CAUTION: INFLAM- 
MABLE MIXTURE. DO NOT 
USE NEAR FIRE OR FLAME.” 

He did not read the rest, in 1/16 inch 
black letters, because he felt that he 
knew well enough what he was doing. 
At the bottom of the can was the 
admonition: “USE IN A WELL VEN- 
TILATED AREA. DO NOT SMOKE, 
EXTINGUISH ALL FLAMES IN- 
CLUDING PILOT LIGHTS.” 

While he was applying the adhe- 
sive to the wall, having already painted 
the plastic sheet, his young son ran 
into the room and clasped him about 
the knees. The plaintiff testified that 
he heard a “bang” and found himself 
on fire. The wall was aflame and then 
the plastic on the table, six feet away, 


was burning. The injured man stag- 


gered backward, struck the edge of 
the kitchen door, and splashed adhe 
sive on himself. 


In the district court the case was al- 
lowed to go to the jury over the de- 
fendant’s motion for a_ directed 
verdict. The jury found that the de- 
fendant had been negligent in giving 
inadequate warning and instructions 
for use on the container; that the 
plaintiff was negligent in failing to 
read the instructions but not in the 
way he used the adhesive; and that 
the comparative negligence was 80 
per cent on the defendant’s part and 
20 per cent on the plaintiff's. 

Discovering no credible evidence 
that the defendant had been negligent, 
or that the plaintiff’s negligence had 
not been the sole cause of the acci- 
dent, the district court reversed its 
earlier ruling on the defendant’s mo- 
tion and entered judgment for the 
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defendant notwithstanding the ver- 
dict. From this the plaintiff appealed. 

Examining the evidence, the court 
of appeals took particular notice of 
certain expert testimony introduced 
on behalf of the plaintiff to the effect 
that the fumes of the adhesive could 
have been ignited by a static spark. 
Two possible sources were suggested: 
the refrigerator motor, although there 
was an open door between it and the 
stove; or the action of the plaintiff’s 
small son in running across a woolen 
rug in the living room and into the 
kitchen. The defendant’s expert thought 
that a static spark was highly unlikely 
But there 
was no real evidence of any spark. 


because of the high humidity. 


Neither the child nor the neighbor 
was injured, and the plaintiff’s burns 
were confined to his upper body. 
In this regard the court noted that 
the vapors of the adhesive are heavier 


than air and would tend to go down. 


The plaintiff's expert also testified 
that if the container in the plaintiff’s 
left hand had been within 14 inches 
of the pilot lights while the plaintiff 
was leaning over, it could well have 
caused the fire. 

The facts that the plaintiff did not 
check to see if the pilot lights were 
burning, that the warning on the de- 
fendant’s container conformed with 
the recommendations of the National 
Fire Protection organization, and that 
the plaintiff did not take the trouble 
to read the retailer’s instructions con 
strained the court to agree with the 
trial judge “that [the plaintiff’s] in 
juries resulted from his wrongful use 
of the product and not from any de 
fect in the warnings against use near 
a flame.”—Moschkau v. Sears, Roebuck 
& Company. United States Court of 
Appeals for the Seventh Circuit. Oc- 
tober 12, 1960. 11 NErGLIGENCE CASES 
(2d) 1026. 
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Wuere DOES THE DOCTRINE of res ipsa 
loquitur apply in hospital situations? This very 
interesting question has been analyzed by a 
Washington, D. C. attorney, who says that res 
ipsa loquitur does not close the door on any- 
one but gives each party his day in court. 
He points out that while medical progress 
cannot make the doctor a guarantor of cures, 
medical progress must be accommodated to 
modern medical procedure. The patient be- 
comes a commodity, carted off to a room or 
ward and processed through the hands of 
numerous doctors, interns, technicians, nurses, 
aides and orderlies. Equity requires that the 
rights of this commodity—the human bei 

be preserved. 

* 


THE RULE establishing the fact that it is news 
when man bites dog assumes, of course, that 
when dog bites man there is nothing news- 
worthy about the event. Contrary to this rule, 
however, a number of dogs biting humans 
have been making news when their owners are 
subjected to liability under homeowners ex- 


tended coverage policies. A scheduled article 
will discuss these cases. 
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